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PKEFACE. 



Since Mr. M'Farlane's and Mr. Cleghom's work in 
1849, no separate collection of Issues has been pub- 
lished, and this has been found a cause of incon- 
venience. 

Access to the Authorised Eeports being now so 
readily obtained, it has seemed to me sufl&cient, and 
in some respects preferable, to give the references to 
the reported Issues rather than to print them at 
length. 

Court House, Hamilton, 
Uth June, 1881. 
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NOTES 

ON 

ISSUES IN JURY TRIALS. 



GENERAL CONSIDERATIONS. 

The object of issues is to indicate the grounds of controversy 
so as to concentrate them in one or more questions, answers to 
which will be decisive of the case. It is obvious that they 
must be very various. 

Cases Appropriate for Jury Trial. — ^It may be taken as a 
general rule that wherever there are facts in dispute they may 
be determined by a jury, but the mode of proof is now left to 
the discretion of the Court. ^ 

Issues must he Eoctracted from the Record, — The issue 
must be contained in the record,^ but it is unnecessary to put 
all that is averred into the issue.^ 

How far Issues are Controlled by the Record, — The 
decisions on this point have varied. In Morgan v. Morris* it 
was held that the issues were not controlled by the record, but 
in the later cases an opposite opinion has prevailed.^ 

Heading of the Issues, — The heading specifies the parties, 
and determines who stands pursuer.^ The party on whom the 

1 31 & 32 Vict. c. 100 (Court of Session Act, 1868), sec. 27. 

2 Smith V, Green, lOth Mar. 1853, 15 D. 549. 

3 M'Bride v. Williams and Dalzell, 28th Jan. 1869, 7 Macph. 427. 

4 Morgan v, Morris, 6th July, 1858, 20 D. (H.L.) 18. 

^ Kerr v. Magistrates of Stirling, 18th Dec. 1858, 21 D. 169 ; Macgil- 
livray v. Souter, 21st Dec. '1860, 23 D. 212 ; Mackintosh v. Smith and 
Lowe, 22nd June, 1864, 2 Macph. 1261, aff. 9th Mar. 1865, 3 Macph. (H.L.) 
6 ; Macfarlane & Co. v, Taylor & Co., 10th Mar. 1868, 6 Macph. (H.L.) 1. 

« Morgan v. Morris, 23rd Nov. 1853, 16 D. 82. 

B 
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proof lies must stand pursuer although the defender in the 
action. Where several defenders have been assoilzied the 
heading must specify the remaining defenders.^ 

Admissions Prefixed to the Issues, — The advantage of 
admissions is apparent. They narrow the inquiry, and place 
the points really in dispute more distinctly before the jury. It 
has been questioned if an admission on record can be prefixed 
to an issue without the consent of the party making it. The 
point was raised so early as the case of Swayne v, Fife Banking 
Co.,2 but never appears to have been decided. 

Schedvles Anriexed to the Issues. — It is always com- 
petent and advisable to refer to a schedule instead of loading 
the issue with detail. A common example is in actions of 
damages concluding for a random sum, that being always put 
in a schedule. Where a summons for breach of promise and 
seduction concluded for one sum of £500, two issues were 
adjusted with a separate sum of £250 attached to each,^ and 
where in an action of damages for assault it was averred that 
one of the defenders took the principal part, and the other 
aided and abetted him, and separate sums of damages were 
concluded for, one issue was adjusted, but with separate sums 
of damages against each defender.* It was held no ground for 
a new trial that the full sum of damages claimed on two issues 
setting forth different grounds of damage had been awarded on 
one of the issues,* nor where there were two defenders, and an 
issue against each, but only one sum of damages, that separate 
sums, which together did not exceed the sum in the schedule, 
had been awarded.^ The jury cannot exceed the sum claimed.^ 
The Court can award interest from the date of the verdict, and 
will do so where there has been unnecessary litigation.® 

' Mackintosh v. Fraser, 19th Mar. 1859, 21 D. 783. 

2 Swayne v. Fife Banking Co., 27th June, 1835, 13 S. 1003. 

3 Paton V, Brodie, I7th Dec. 1857, 20 D. 258. 

^ Anderson v. Barr and Cavens, 11th Mar. 1847, 9 D. 929. 
* Grahams v, Gordon, 13th July, 1842, 4 D. 1516. 

6 Landell v. Landell and Bell, 6th Mar. 1841, 3 D. 819. 

7 Clark V. Thomson, 9th Jan. 1817, 1 Mur. 188. 

« Taylor & Co. v, Macfarlane & Co., 10th Mar. 1868, 40 Jur. 33?. 
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Alternaiwe Issues, — These must be avoided. Fraudu- 
lent misrepresentation or fraudulent concealment,^ fraud and 
misrepresentation or undue concealment,^ and fraud or 
intimidation,^ are objectionable. In one case, where a general 
verdict was returned on an issue with two branches, a new 
trial was granted on the ground that the verdict would have 
been against the evidence on the first branch.* An apparent 
exception to this rule is found in the practice of allowing an 
issue of fraud or circumvention ; but this issue is not held to 
be alternative, fraud and circumvention being two shades of 
the same thing.^ In the same case, an issue of fraud or cir- 
cumvention and intimidation was allowed ; Lord Deas dissent- 
ing, on the ground that if there was to be any other issue than 
that of fraud or circumvention, it ought to be a separate issue 
of force and fear. 

Oeneral and Special Issues, — ^An issue ought to be as 
short and free from detail as is consistent with clearness,^ but 
a desire for brevity must not lead to vagueness or the risk of 
surprise.^ At an early period in the history of jury trials, 
issues were very special. In the case of Duff u Earl of Fife,^ 
this practice received a check, the general issue — whether the 
deeds were not the deeds of the grantor, being adjusted by 
the House of Lords, instead of seven separate issues on which 
the case had been tried. Subsequent to this decision, this 
general issue was used in a variety of cases, such as insanity, 
forgery, and want of statutory solemnities ; but in more recent 
practice it has been confined to the first of these, more special 
issues being framed in the others. 

Accuracy in Names, Dates, Places, and other Matters 

1 Douglas 17. Kirkpatrick, 2nd Aug. 1850, 13 D. (H.L.) 17 ; Drew v. 
National Exchange Co., 20th April, 1860, 22 D. (H.L.) 9. 

2 Urquhart v, Bonnar, 2l8t Nov. 1866, 5 Macph. 45. 

3 Marianski v, Caims, Ist July, 1852, 15 D. (H.L.) 26. 

* CaUaghan v, Monkland Iron Co., 18th Nov. 1856, 19 D. 52. 

5 Love V, Marshall, 16th Dec. 1870, 9 Macph. 291. 

» Willox & Pope V, Farrell, 18tli July, 1846, 8 D. 1226. 

^ MacgiUivray v. Souter, 21st Dec. 1860, 23 D. 212. 

8 Dujff V, Earl of Fife, 17th July, 1823, 1 Sh. Apps. 498. 
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referred to in the Issues. — By the 29 th section of the Court 
of Session Act, 1868, issues may now be amended, but the 
strictest accuracy ought to be aimed at, as errors will lead to 
an award of expenses. The Court, when allowing a new trial, 
may direct a new issue ;^ but where a case was tried on an 
issue proposed by the pursuer, and not afterwards objected to 
by him in the Court of Session, he was held not entitled, on 
the conclusion of the case, to appeal to the House of Lords 
against the interlocutor approving it.^ 

The Issues must exhaust the Cause. — Unless where the 
Court orders an issue to try an isolated point, the issues must 
exhaust the cause. ^ 

Defender's Issues, — No inflexible rule can be laid down 
as to when a defender must take a counter-issue. Where his 
defence is a denial of the facts stated by the pursuer, a 
counter-issue is not required;^ but where he admits these facts, 
and pleads justification, privilege, adoption, discharge, &c., he 
ought to take a counter-issue.^ The res gestce^ and circum- 
stances which tend to palliate the defender's act may be 
proved without a counter issue."^ Where a pursuer had not 
averred malice, and privilege arose on the facts proved by him, 
the presiding Judge directed the jury to find for the defender, 
although there was no counter issue, and an exception to this 
ruling was disallowed.^ 

1 Inglisi?. Great Northern Railway Co., I7tli May, 1852, 15 D. (H.L.) 13 ; 
Gelot V. Stewart, 4th Mar. 1870, 8 Macph. 649. 

2 Mackintosh v. Fraser, 20th April, 1863, 1 Macph. (H.L.) 37. 

3 Mackintosh v. Smith & Lowe, 7th Jan. 1864, 2 Macph. 389, aff. 9th 
Mar. 1865, 3 Macph. (H.L.) 6 ; White v. Lord Morton's Trs., 13th July, 
1866, 4 Macph. (H.L.) 53. 

* Caledonian and Dumbartonshire Kail way Co. v. Crum, 14th Feb. 1852, 
14 D. 495 ; Duke of Buccleuch v. Cowan, 23rd Feb. 1866, 4 Macph. 475. 

5 Hays V, Maclagan, 19th Jan. 1864, 2 Macph. 453. 

6 Campbell v. Menzies, 17th July, 1855, 17 D. 1L32. 

7 Ogilvie V. Scott, 19th Mar. 1836, 14 S. 729. 

8 Fenton v. Currie, 22nd Feb. 1843, 5 D. 705. 
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SLANDER. 

Slander is either verbal or written. It is a wrong in itself; 
and if the words " falsely and calumniously " are put in the 
issue, it is unnecessary to add the word " wrongfully." ^ The 
Court determine if the words are slanderous.^ The question 
of publication is for the jury.^ In verbal slander, the words 
complained of are put in the issue ; and in written, they are 
either put in the issue or in a schedule annexed. Great 
accuracy is required.* The places, dates, and persons in whose 
hearing a verbal slander is said to have been uttered, or to 
whom a written slander is said to have been communicated, 
are put in the issue.^ A slander cannot be proved in a 
different language from that set forth in the summons and 
issue.^ A person is not compelled to put in separate issues 
different epithets applied to him in the same conversation, and 
is entitled to depart from one or other of the epithets alleged 
on record.^ Where two« persons complain of injury from one 
slander, they must take separate issues.^ A slander may be 
uttered through another.^ A. husband is not answerable for 
his wife's slander.^® 

1 Rae V, M«Lay, 8th July, 1852, 14 D. 988. 

2 Jameson v. Bonthrone, 13tli June, 1873, 11 Macph. 703. 

3 Gibsons v, Marr, 20th Jan. 1823^ 3 Mur. 270. 

* Broomfield v, Greig, 10th Mar. 1868, 6 Macph. 992. 

^ Rodgers v, Macewen, 9th Mar. 1848, 10 D. 882 ; Stephen v, Paterson, 1st 
Mar. 1866, 3 Macph. 571; Walker v. Gumming, 1st Feb. 1868, 6 Macph. 318; 
Broomfield v. Gieig supra y Grant v. Fraser, 16th July, 1870, 8 Macph. 1011. 

« Martin v. M«Lean, 7th Mar. 1844, 6 D. 981. 

7 Brownlie v, Thomson, 11th Feb. 1859, 21 D. 480. 

« Harkes v. Mowat, 4th Mar. 1862, 24 D. 701. 

» Kogers v, Dick, 19th Feb. 1863, 1 Macph. 411 ; Bayne v, Macgregor, 
14th Mar. 1863, 1 Macph. 616. 

10 Ban V. Neilsons, 20th Max. 1868, 6 Macph. 651. 
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Innuendo. — An issue will not be sent to a jury unless the 
Court are of opinion that the words are slanderous, or at least 
ambiguous;, and, if the words are slanderous in consequence 
of certain facts and circumstances attaching to them a meaning 
diflferent from their ordinary meaning, these must be set forth 
in the issue.^ It is, on the other hand, no objection that 
the words are not in themselves slanderous, if the pur- 
suer avers that they were intended to convey, and did convey, 
a slanderous meaning,^ but an innuendo must not be glaringly 
inconsistent with the words used.^ An innuendo will be 
strictly interpreted.* Alternative innuendoes may sometimes 
be put in the same issue, but must be separately stated.^ 

Privileged Statements. — The Court determine if a state- 
ment is privileged, and to do this they assume the facts as 
stated by the pursuer.^ When privilege arises from the facts 
stated by the pursuer, malice will be put in the issue ; and if 
the Court are satisfied from these facts that the defender had 
probable cause, they will not allow an issue to the pursuer.''^ 
Although malice and want of probable cause are averred on 
record, they need not be put in the issue if the action can be 
relevantly maintained without, them,^ and a pursuer who avers 
malice is entitled to meet the defence of privilege by proof of 
malice, although he has not put it in the issue.® The malice 
averred must be against the pursuer, not against another.^® 
What will amount to probable cause is for the Judge, and not for 
the jury, to determine.^^ Observations as to the proof of malice 

1 Rodgers v. Macewen, 9th Mar. 1848, 10 D. 882. 

2 Inglis V. Inglis, 24tli Feb. 1866, 4 Macph. 491. 

3 Broomfield v. Greig, lOth Mar. 1868, 6 Macph. 563. 
* Scouller v, Gunn, 26th June, 1852, 14 D. 920. 

6 M^Culloch V. Litt, 17th Dec. 1850, 13 D. 334. 

« Dunbar v. Stoddart, 15th Feb. 1849, 11 D. 587. 

7 Craig V, Peebles, 16th Feb. 1876, 3 R. 441. 

8 AbePs Exre v. Edmonds, 10th July, 1863, 1 Macph. 1061. 

•Dunbar v. Stoddart, 15th Feb. 1849, 11 D. 587; M'Bride v. Williams 
and Dalzell, 28th Jan. 1869, 7 Macph. 427. 
w Smith V. Presb. of Auchterarder, 11th Dec. 1849, 12 D. 296. 
" Urquhart v, Dick, 10th June, 1865, 3 Macph. 932. 
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and want of probable cause will be found in Henning v. 
Hewetson, and M'Donald u Ferguson.^ 

The most usual instances of privilege are to be found in 
judicial statements and pleadings, newspaper articles and re- 
views, and complaints to police officers, masters, ministers, 
kirk-sessions, and such like. 

Judicial Slander, — No action is competent against a 
Supreme Judge for a censure passed by him in his judicial 
capacity on a counsel practising at the Bar, and engaged in 
the case then before the Court, although alleged to have been 
made from motives of private malice.^ In several cases ^ 
actions of damages have been brought against Sheriffs-Substi- 
tute for acts done or censures passed in their judicial capacity 
and dismissed. In the last case Lord President Inglis said, 
" No judge is irresponsible, but no Judge is responsible for acts 
done in his judicial capacity in an action of damages." In 
Mone V. Anderson ^ an action against Magistrates and a Procu- 
rator-Fiscal was dismissed, although malice and want of probable 
cause were averred, the facts refuting the want of probable 
cause. Statements in judicial pleadings, if pertinent to the 
cause, are privileged unless made maliciously.^ In actions for 
slander in such pleadings it is unnecessary to put in issue 
" without probable cause and without the defender believing 
the statements to be true ** the defender being bound to show 
that they were pertinent whether he had probable cause or 
not,^ but where the defenders were public officers " probable 
cause " was put in the issue.^ Actions for malicious prosecu- 

1 Henning v, Hewetson, 12th Feb. 1852, 14 D. 487 ; McDonald v, Fergus- 
son, 10th Mar. 1853, 15 D. 545. 

2 Haggart v, Hope, 1st April, 1824, 2 Shs. Apps. 125. 

3 Hamilton v, Anderson, 11th June, 1856, 18 D. 1003, and 18th June, 1858, 
20 D. (H.L.) 16 ; Watt v. Thomson, 18th July, 1868, 6 Macph. 1112, and 24th 
May, 1870, 8 Macph. (H.L.) 77 ; Harvey v. Dyce, 23rd Dec. 1876, 4 R. 265. 

* Mone V. Anderson, 25th Feb. 1842, 4 D. 786. 

s Mackellar v, Duke of Sutherland, 18th June, 1862, 24 D. 1124. 

6 Marianski v. Henderson, 17th June, 1841, 3 D. 1036 ; M'Intosh v. 
Flowerdew, 19th Feb. 1851, 13 D. 726, and 28th Nov. 1851, 14 D. 116 ; 
Bayne v. Macgregor, 18th June, 1862, 24 D. 1126. 

7 Nelson v. Black and Morrison, 26th Jan. 1866, 4 Macph. 328. 
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tion are diflferent, probable cause being of the essence of such 
actions.^ In Robertson u Barclay Allardice ^ an action was 
sustained against a Justice of the Peace for slander used 
maliciously in delivering judgment. Witnesses are protected.^ 
In Manson v. Macara * slander in a protest by an agent lodged 
in process and in letters to the opposite party were held pri- 
vileged. Statements in a claim to be enrolled as a voter were 
also held privileged.^ In Ferguson v. Colquhoun,^ where the 
defender called the pursuer a thief and then gave him into cus- 
tody on a charge of reset of theft, one issue as in a privileged 
case was allowed, and a separate issue for the unprivileged 
slander was refused. 

Slander in Newspaperg, Beviews, &c, — In discussing the 
conduct of public men, the liberty of the press is a good defence ; 
but the writer must not overstep the limits of fair criticism or 
make a personal attack unconnected with the party's conduct 
as a public man.^ Advertisements, quotations from the Gazette, 
&c., are not privileged.^ It is no defence that the slanderous 
statements were copied from another newspaper.^ It is for 
the jury to say if the impression made by an article on the 
public is the fair and natural result of its terms. ^^ 

Ministers, Chureh-Courts, Elders, — In Sturrock v. Greig,^^ 
it was held that no action will lie against a church-court of the 
Established Church for a sentence in a case of discipline within 
its competency and regularly conducted, although averred to 
have been malicious and without probable cause. On the other 

1 Urquhart v. Dick, 10th June, 1865, 3 Macph. 932. 

2 Kobertson v, Barclay Allardice, 8th April, 1830, 4 W. & S. 102. 

3 Mackintosh v. Weir, 3rd July, 1875, 2 R. 877. 
* Manson v. Macara, 7th Dec. 1839, 2 D. 208. 

6 Gray v. Walker, 12th July, 1837, 15 S. 1296. 

« Ferguson v. Colquhoun, 19th July, 1862, 24 D. 1428. 

7 Leslie v. Blackwood, 22nd July, 1822, 3 Mur. 157 ; Davis v. Miller, 5th 
July, 1855, 17 D. 1050 ; Johnston u Dilke, 16th June, 1875, 2 R. 836. 

8 Outram v, Reid, 28th Feb. 1852, 14 D. 577. 

9 Alton V. M'Culloch, 19th Feb. 1823, 3 Mur. 288. 

10 M'Douall V. Guthrie, 25th June, 1853, 15 D. 778. 

11 Sturrock v. Greig, 3rd July, 1849, 11 D. 1220. 
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hand, an action will lie against the courts of dissenting churches 
if malice and want of probable cause or violation of duty are 
averred.^ In Grant v. Coltart,^ statements by a minister to 
one of his elders and the employer of the pursuer were in the 
circumstances held privileged.. In this case, and in Dunbar u 
Stoddart,^ the issue ran " in violation of his duty as a clergy- 
man," it being stated that these words meant " maliciously." 
In Gibb V, Barron,* it was held that statements made on pre- 
cognition to the elders of a Free Church, of which the pursuer 
was a member, were entitled to a certain amount of protection ; 
but that as the defender did not act under the obligation of pub- 
lic duty, if the pursuer proved malice he need not prove want 
of probable cause. If church-courts or clergymen or members 
of congregations act irregularly or overstep their duty they are 
not privileged.^ In Henderson v, Henderson,^ a protest against 
a proclamation of banns, lodged in the hands of a session-clerk, 
was held not privileged. 

Public Meeting, Senatua Academicus, Public Board. — 
The same rules apply to statements made at a public 
meeting or by members of a senatus academicus or public board. 
If pertinent to a subject properly under discussion they are pri- 
vileged;''^ but if not pertinent they are not privileged.® A 
banking company may sue for slander without averring malice 
or intent to injure.® 

1 Auchinclos v. Black, 6th Mar. 1793, Hume 596 ; Edwards v. Begbie, 
28th June, 1850, 12 D. 1134 ; McMillan v. Free Church, 9th July, 1862, 
24 D. 1282. 

2 Grant v, Coltart, 1st Feb. 1834, 12 S. 385. 

3 Dunbar v. Stoddart, 15th Feb. 1849, 11 D. 587. 

* Gibb V, Barron, 1st July, 1859, 21 D. 1099. 

* Sturrock v, Greig, supray Dunbar v. Skinner, 24th June 1851, 13 D. 
1217 ; Adam v, Allan, 23rd June, 1841, 3 D. 1058 ; Rankine v, Roberts, 
26tb Nov. 1873, 1 R. 225. 

« Henderson v. Henderson, 7th Feb. 1855, 17 D. 348. 

7 Hamilton v, Hope, 10th Mar. 1827, 5 S. 569 ; Auld v. Shairp, 14th July, 
1875, 2 R. 940. 

8 Rae V, M*Lay, 8th July, 1852, 14 D. 988 ; Craig v, Jex-Blake, 7th July, 
1871, 9 Macph. 973. 

» North of Scotland Banking Co. v. Duncan, 25th June, 1857, 19 D. 
881. 
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Medical Men. — ^A medical man cannot refuse to give evid- 
ence aa a witness ; but will be liable in damages if he voluntarily 
discloses a fact confided to him professionally.^ He is not 
responsible for the soundness of his opinion in a matter of 
opinion if honestly given, and where alleged that he had given 
it recklessly, maliciously, and without probable cause, the 
general averment was held insufficient without particulars.^ 

Statementa by or to Persons in Authority, — A master can- 
not be compelled to give a character to a servant. He is entitled 
to do so if true, although prejudicial, but he must not give it 
without sufficient cause.^ A complaint by a master to a ser- 
vant's fstther, and afterwards as a witness in court, as a reason 
for dismissal, was held privileged.* A charge made to the 
manager by one railway official against another was held pri- 
vileged.^ In an action by a former professor of a veterinary 
college against the principal and a professor in the college for . 
a complaint made to the patrons of the chair which had been 
held by the pursuer, the defenders pled privilege, and the pur/- 
suer was allowed to prove malice.^ A similar complaint was 
held privileged in Auld v. Shairp."^ In Milne v» Bauchope,^ 
will be found a complaint made by the head-master of a 
school to the directors against a teacher in the school, and 
in Lockhart v. Gumming,® an inquiry by a minister about 
his assistant, which were held not privileged. In Torrance 
V. Leaf,^® statements by creditors of a bankrupt to the agent, 
and circulated by him by their directions among the other 

1 A. B. V, C. D., lath Dec. 1851, 14 D. 177. 

2 Urquhart v. Grigor, 21st Dec. 1864, 3 Macph. 283. 

3 Christian v, Kennedy, 6th July, 1818, 1 Mur. 427. 

* Watson V, Burnet, 8tli Feb. 1862, 24 D. 494. 

* Fosdick V. North British Railway Co. and Robertson, 7th Dec. 1850, 13 
D. 281 ; Fenton V. Currie,22nd Feb. 1843, 5 D. 705 ; Blackett t?. Lang, 21st 
June, 1854, 16 D. 989. 

6 M*Bride v. Williams and DalzeU, 28th Jan. 1869, 7 Macph. 427. 

7 Auld V. Shairp, 14th July, 1875, 2 R. 940. 

8 Milne v. Bauchope, 19th July, 1867, 5 Macph. 1114. 
» Lockhari; v. Gumming, 7th Feb. 1852, 14 D. 452. 

10 Torrance v. Leaf, 21st Nov. 1834, 13 S. 72. 
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creditors as a reason for refusing to accept a composition were 
held privileged. Actions of damages for malicious prosecution 
sometimes take the shape of actions of damages for slander.^ 
A repetition to members of the public of a privileged charge is 
not privileged.^ 

Agent amd Client — Confidential letters between agents and 
clients are privileged,^ 

Counter-IssiLes, — It is competent to prove the res geatce 
without a counter-issue.* Probable cause can be proved with- 
out a counter-issue, and, where neither privilege nor Veritas 
were pleaded, a counter-issue of reasonable and probable cause 
was refused.^ Provocation can be proved without a counter- 
issue.^ Statements which amount to Veritas cannot be proved, 
even in mitigation of damages, without an issue of justifica- 
tion.^ 

VeHtas Convicii. — Veritas convicii cannot be proved with- 
out a counter-issue.^ It cannot be proved in mitigation of 
damages, but only under an issue of justification.® In Lowe 
V. Taylor,^^ it was observed that, by allowing an issue of justi- 
fication, the Court pronounced on its relevancy ; and in Leslie 
V. Blackwood,^^ that by taking such an issue, the plea of fair 
criticism was abandoned. The decisions have varied as to 
whether an issue of justification will be allowed, unless the 

^ Adie V, Gowans, 16tli Jan. 1847, 9 D. 495 ; Nelson v. Black and Mor- 
rison, 26th Jan. 1866, 4 Macph. 328. 

2 Walker v. Gumming, 1st Feb. 1868, 6 Macph. 318. 

3 Stewart v. Swinton, 26th May, 1825, F.C. 

4 White V. Glough, 21st Dec. 1847, 10 D. 332 ; Campbell v. Menzies, 17th 
July, 1855, 17 D. 1132 ; Fenton v, Gurrie, 22nd Feb. 1843, 5 D. 705. 

s Keay v. Wilsons, 11th Jan. 1843, 5 D. 407 ; Holehouse v. Walker, 21st 
May, 1853, 15 D. 665. 

6 Bryson v. Inglis, 15th Jan. 1844, 6 D. 363. 

7 Graig v. Jex-Blake, 7th July, 1874, 9 Macph. 973. 

8 Torrance v, Weddel, 12th Dec. 1868, 7 Macph. 243. 

M'Neill V, Roriflon, 12th Nov. 1847, 10 D. 15 ; Graig v. Jex-Blake, 
supra, 
10 Lowe V. Taylor, 16th Nov. 1844, 7 D. 117. 
" Leslie v. Blackwood, 22nd July, 1822, 3 Mur. 183. 
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defender admits the words alleged, or sets forth the words he 
did use.^ The counter-issue must justify the whole or a 
distinct part of the libel. ^ In Ogilvie v, PauP it was held that 
the words must be put in the issue ; but see M'lvor v. McNeill.* 
The defender is only bound to justify the words used, not the 
innuendo. In Balfour v. Wallace,^ the Court allowed one 
counter-issue, and if, in the opinion of the Judge, the defender 
led evidence sufficient to go to the jury on it, they allowed him 
to lead evidence on a second. In Torrance v. Weddel,^ ob- 
servations will be found on the form of counter-issues of justi- 
fication, and as to cases where it is necessary to express the 
innuendo in the counter-issue. 

Compensatio Injuriarvmi. — Evidence of provocation was 
held competent in the original action, and without a counter- 
issue,^ but a proper case of compenaatio injuriai'v/m was held 
to require a counter action.® 

Dischxirge or Abandonment. — Where the alleged discharge 
or abandonment forms part of the res gestce, it may be proved 
without a counter-issue.^ 

Repeated Slander. — ^Where a pursuer took one issue, specify- 
ing time, place, and persons with no more than the usual 
latitude, he was allowed a second issue of repeated slander 
during three months, without specifying days or places.^® In 

1 Fraser v. Wilson, 10th Dec. 1850, 13 D. 289 ; Mason v. Tait, 10th July, 
1851, 13 D. 1347 ; Harkes v. Mowat, 4th Mar. 1862, 24 D. 701. 

2 Lowe V. Taylor, supra; Brownlie v. Thomson, \\i\ Feb. 1859, 21 D. 
480 ; Rankin v. Simpson, 30th June, 1859, 21 D. 1057 ; Harkes v. Mowat, 
swpra; Carmichael v. Cowan, 19th Dec. 1862, 1 Macph. 204 ; Ogilvie ?;. 
Paul, 28th June, 1873, 11 Macph. 776. 

3 Ogilvie V. Paul, supra, 

* M'lver V. McNeill, 28th June, 1873, 11 Macph. 777. 

6 Balfour v. Wallace, 14th July, 1853, 15 D. 913. 
® Torrance v, Weddel, supra. 

7 Bryson v. Inglis, 15th Jan. 1844, 6 D. 363. 

8 Tullis i?. Crichton, 8th Mar. 1850, 12 D. 867. 

» CampbeU v. Menzies, 17th July, 1855, 17 D. 1132. 
w Innes v. Swanson, 8th Dec. 1857, 20 D. 250. 



Digitized by VjOOQIC 



SLANDER. 13 

Lockhart v. Cumming,^ an issue as to a continuous verbal 
slander "on various occasions in September, October, and 
November," in ia particular shop and adjacent street, and in 
the hearing of a person named, was sustained ; but in Bisset 
V. Ecclesfield,^ which was later in date, an issue, whether a 
slander was uttered on ten specified days of April, or one or 
more of the days of that month, within Newhaven and its 
immediate neighbourhood, in presence pf ten persons named, 
or of one or more of them, was disallowed. In Friend v, 
Skelton^ it was questioned whether proof of a repetition of a 
slander might be led to prove the animus of the defender, 
although there was no second issue. 



EXAMPLES. 

Verbal Slander. 

Glendonwyn v. Doherty, 4th Aug. 1843, 6 D, 5; Rose v, Junor, 
24th July, 1846, 9 D. 12^ M^CuUoch v. Litt, 17th Dec. 1850, 
13 D. 334 ; M'Rostie v. Ironside, 14th Nov. 1849, 12 D. 74— Counter- 
issues of t^eWto*/ Mason V. Tait, 10th July, 1851, 13 D. 1347 — Counter- 
issues of Veritas; Holehouse u Walker, 21st May, 1853, 15 D. 665 ; 
Balfour v. Wallace, 14th July, 1853, 15 D. 913— Counter-issues of 
Veritas; M*Laren v, Robertson, 4th Jan. 1859, 21 D. 183 ; Bro^vTilie 
V. Thomson, 11th Feb. 1859, 21 D. 480; Stephen v. Paterson, 1st 
Mar. 1863, 3 Macph. 571 ; Broomfield v, Greig, 7th July, 1868, 6 
Macph. 992; Walker v. Cumming, 1st Feb. 1868, 6 Macph. 318; 
Torrance v. Weddel, 12th Dec. 1868, 7 Macph. 243; Rankine v, 
Roberts, 26th Nov. 1873, 1 R. 225— Counter-issue of Veritas, 

Written Slander. 

Bryson v. Inglis, 15th Jan. 1844, 6 D. 363 ; Taylor v. Anderson, 
19th Mar. 1844, 6 D. 1026— Counter-issue of veHtas ; McNeill v, 
Rorison, 12th Nov. .1847, 10 D. 15 ; Rodgers v, Macewen, 9th Mar. 
1848, 10 D. 882; Au-d v. Kennedy, 22nd Feb. 1851, 13 D. 775— 

1 Lockhart v. Cumming, 7th Feb. 1852, 14 D. 452. 

2 Bisset V. Ecclesfield, 21st May, 1864, 2 Macph. 1096. 

3 Friend v. Skelton, 2nd Mar. 1855, 17 D. 548. 
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U NOTES ON ISSUES IN JURY TRIALS. 

Counter-issue of Veritas ; Richards v, Chisholme and Leithhead, 15 th 
Dec. 1859, 22 D. 215 ; Craig v. Taylor, 20th Dec. 1866, 5 Macph. 
203; Carmichael v. Cowan, 19th Dec. 1862, 1 Macph. 204— Counter- 
issue of Veritas; Inglis v, Inglis, 24:th Feb. 1866, 4 Macph. 491; 
M'lver V. M^Keill, 28th June, 1873, 11 Macph. 777— Counter-issue 
of Veritas. 

Slander in Newspapers, Books, <kc. 

1. Actions against the editor, printer, publisher, or proprietors of 
newspapers. Lowe v. Taylor, 16th Nov. 1844, 7 D. 117; Gardner 
17. M'Kenzie, 24th June, 1846, 8 D. 859; Scouller v. Gunn, 26th 
June, 1852, 14 D. 920; Mullar v. Robertson, 2nd Dec. 1852, 15 D. 
170; M'DouaU v. Guthrie, 25th June, 1853, 15 D. 778; Davis v. 
Miller and Fairley, 5th July, 1855, 17 D. 1050 ; Carmichael v. Cowan, 
19th Dea 1862, 1 Macph. 204 — Counter-issue of Veritas; Keith v. 
Outram & Co., 27th June, 1877, 4 R. 958 — Counter-issue of Veritas ; 
Johnston v. Dilke, 16th June, 1875, 2 R. 836. 

2. Actions against the writers of letters and articles published in 
newspapers. Blaikie v, Duncan, 11th July, 1857, 19 D. 983; Dun 
v. Bain, 24th Jan. 1877, 4 R. 317. 

3. Action against the writer of a letter published in a newspaper, 
and against the party who sent it for publication, and the publisher 
of the newspaper. Ogilvie v, Paul, Pirie, and Burns, 28th June, 
1873, 11 Macph. 776 — Counter-issue of Veritas. 

4. Action against the author for slander in a book. Beattie v. 
Mather, 3rd Mar. 1860, 22 D. 952. 

5. Action for slander in a series of articles, &c., exposing the 
pursuer to public contempt. Sheriffs Wilson, 1st Mar. 1855, 17 D. 
528 ; Cunningham v. Phillips, 16th June, 1868, 6 Macph. 926. 

6. Action for slander in an article written in an allegorical style. 
Mackie v. Lawson, 19th Feb. 1851, 13 D. 725. 

Judicial Slander. 

1. Actions against the parties for statements in petitions or 
answers. Cullen v. Ewing, 14th Mar. 1832, 10 S. 497; Keay v. 
Wilsons, 11th Jan. 1843, 5 D. 407. 

2. Action against a law agent for a protest lodged in process, and 
a letter written to the opposite parties in a cause. Manson v. Macara 
and Clyne, 7th Dec. 1839, 2 D. 208. 

3. Action against a law agent for statements made to a Sheriflf- 
Substitute. Marianski v. Henderson, 17th June, 1841, 3 D. 1036. 
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4. Action against a pursuer for statements in a summons. Mcintosh 
V, Flowerdew, 19th Feb. 1851, 13 D. 726. 

5. Action against the pursuers for statements in a condescendence. 
Baillie v, Hume and Adamson, 8th Dec. 1853, 16 D. 161. 

6> Action against the respondent and his mandatory for statements 
in answers to a note of suspension — Counter issues of verUas. Mack- 
eUar v. Duke of Sutherland and Gunn, 14th Jan. 1859, 21 D. 222. 

7. Action against a law agent for statements made by a counsel on 
the instructions of the agent. Bayne v, Macgregor, 18th June, 1862, 
24 D. 1126. 

8. Action against the defenders for statements in defences. Bell 
V. Black and Morrison, 17th Feb. 1866, 38 Jur. 211. 

Slander by Clergymen. 

1. Slander from the pulpit. Adam v. Allan, 23rd June, 1841, 3 
D. 1058; Smith v. Gentle, 31st Jan. 1844, 6 D. 565; Dunbar v. 
Stoddart, i5th Feb. 1849, 11 D. 587. 

2. Slander in sentence pronounced by a bishop of the Scotch 
Episcopal Church. Counter issue — If the sentence was pronounced in 
the due exercise of the defender's functions, Dunbar v. Skinner, 
24th June, 1851, 13 D. 1217. 

Slander by or to Members of Presbytery, Kirk-Sessions, 
Vestries, &c. 

1. Slander at a meeting of presbytery. M*Lean v, Fraser, 19th 
May, 1823, 3 Mur. 353. 

2. Slander in a minute of a kirkHsession. Sturrock v. Greig, 3rd 
July, 1849, 11 D. 1220. 

3. Slander to the members of a kirk-session. Mathers, v. Laurie, 
26th Dec. 1849, 12 D. 433. 

4. Slander in the minutes of a vestry of a Scotch Episcopal Church. 
Edwards v. Begbie, 28th June, 1850, 12 D. 1134. 

5. Slander in a protest lodged with a Session-Clerk. Hendersons 
V. Henderson, 7th Feb. 1855, 17 D. 348. 

6. Slander to a clergyman. Counter issue of Veritas. Bankin v, 
Simpson, 30th June, 1859, 21 D. 1057. 

Slander by Members of Public Boards. 

1. Slander by a member of a Board of Health. Fraser v, Wilson, 
10th Dec. 1850, 13 D. 289. 
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2. Slander by a member of a Parochial Board. Rae v. M*Lay, 8th 
July, 1852, 14 D. 988 ; CampbeU v, Menzies, 17th July, 1855, 17 D. 
1132. 

3. Slander at a meeting of contributors to an infirmary. Craig v, 
Jex-Blake, 7th Jtdy, 1871, 9 Macph. 973. 

Slander by or to Persons in Authority. 

1. Slander by an officer of customs to the collector. Eenton v, 
Currie, 22nd Feb. 1843, 5 D. 705. 

2. Slander by a clerk to the secretary of a railway. Fosdick v. 
North British Railway Co. and Robertson, 7th Dec. 1850, 13 D. 
281. 

3. Slander in a character given to a servant Counter issue of 
Veritas. Aird v, Kennedy, 22nd Feb. 1851, 13 D. 775. 

4. Slander to the pursuer^s superior officers of customs. Counter 
issue of Veritas. Duncan v. Balbirnie, 3rd Mar. 1860, 22 D. 934. 

5. Slander by the master of a school in regard to the school- 
mistress. Counter issue of Veritas. Milne v. Bauchope, 19th July, 
1867, 5 Macph. 1114. 

6. Slander to patrons of a professor's chair. M*Bride v. Williams 
and Dalzell, 28th Jan. 1869, 7 Macph. 427. 

Slander in Complaints by or to Procurators-Fiscal. 

1. Slander in information to a Procurator-Fiscal. Adie v. Gowans 
and Ferguson, 16th Jan. 1847, 9 D. 495. 

2. Slander by Procurators-Fiscal in a petition for a search warrant. 
Nelson v. Black and Morrison, 26th Jan. 1866, 4 Macph. 328. 

Slander by a Secretary. 
Rogers v. Dick, 19th Feb. 1863, 1 Macph. 411. 

Veritas Convicii. 

1. Of verbal slander. M*Rostie v. Ironside, 14th Nov. 1849, 12 D, 
74; Mason u Tait, 10th July, 1851, 13 D. 1347; Balfour v. Wallace, 
14th July, 1853, 15 D. 913; Rankine v. Roberts, 26th Nov. 1873, 
1 R. 225. 

2. Of written slander. Taylor v. Anderson, 19th Mar. 1844, 6 D. 
1026; Aird v. Kennedy, 22nd Feb. 1851, 13 D. 775; Carmichael v. 
Cowan, 19th Dec. 1862, 1 Macph. 204 ; M'lver v. McNeill, 28th 
June, 1873, 11 Macph. 777. 
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3. Of slander in newspapers. Carmichael v. Cowan, 19th Dec. 
1862, 1 Macph. 204; Ogilvie v. Paul, Pirie, and Burns, 28th June, 
1873, 11 Macph. 776; Keith v. Outram & Co., 27th June, 1877, 
4 R. 958. 

4. Of judicial slander. Mackellar v, Duke of Sutherland and 
Gunn, 14th Jan. 1859, 21 D. 222. 

5. Of slander to a clergyman. Rankin v. Simpson, 30th June, 

1859, 21 D. 1057. 

6. Of slander in a character to a servant. Aird v. Kennedy, 22nd 
Feb. 1851, 13 D. 775. 

7. Of slander to superior officers. Duncan v, Balbirnie, 3rd Mar. 

1860, 22 D. 934. 

8. Of slander by a schoolmaster in regard to a schoolmistress. 
Milne v, Bauchope, 19th July, 1867, 5 Macph. 1114. 

Repeated Slander. 

Bumaby v. Robertson, 3rd Mar. 1848, 10 D. 855 ; Adamson v. 
Whitson, 21st Feb. 1849, 11 D. 680; Lockhart v. Cumming, 7th 
Feb. 1852, 14 D. 452; Innes v. Swanson, 8th Dec. 1857, 20 D. 250; 
Torrance v. Weddel, 12th Dec. 1868, 7 Macph. 247. 
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PEESONAL INJUEY. 

In cases of personal injury the usual issue is — whether the 
pursuer has been injured through the fault of the defender or 
those for whom he is responsible. " Fault" is the proper 
word to use.^ The modus of the accident ought to be put in 
the issue.2 A specification of the particular faults have also 
not been uncommon, but in some cases have led to risk. In 
one case where the issue was, whether a pursuer was injured 
through the insufficiency of machinery, or the fault, negli- 
gence, or want of skill of the defenders, and a general verdict 
was returned, a new trial was refused, although there yras a 
great preponderance of evidence against one of the grounds of 
liability,^ lDut in a later case* the verdict was set aside. Al- 
though defenders admitted faidt the issue was framed in the 
usual form, as the degree of fault is a proper element to be 
considered in assessing the damages.^ In an action against the 
lessee of and the contractor for working a railway on the 
ground that the lessee was bound to have fenced the line and 
that the contractor had been guilty of negligence, the de- 
fenders urged that the issues ought to be limited to these 
points, but general issues were framed.^ Where defenders 
pleaded that they were responsible for the insufficiency of 
machinery only if arising from their fault, the issue was altered 



1 M'Lachlan v, Gordon, 23rd May, 1855, 17 D. 773. 

2 Donald v. Brand, 14th Jan. 1862, 24 D. 295. 

3 Macaulay v. Buist, 9tli Dec. 1846, 9 D. 245. 

4 Callaghan v, Monkland Iron & Steel Co., 18th Nov. 1856, 19 D. 52. 

6 Morton r.|Edinburgh & Glasgow Kailway Co., 13tL Dec. 1846, 8 D. 288; 
Dobie V. Aberdeen Railway Co., 23id May 1856, 18 D. 862. 
« Brownlie v. Tennant and Gardner, 24th June 1854, 16 D. 998. 
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to suit that view.^ In an action by the alleged widow and 
children of a deceased, where the defenders denied the mar- 
riage, the action was delayed until the pursuers established the 
marriage in a competent action.^ When defenders pleaded that 
the pit in which an accident occurred was under the charge of a 
contractor, it was held that the point was sufficiently raised by 
the words in the pursuer's issue " or of others for whom they 
are responsible."^ In an action against a druggist for furnish- 
ing a poison instead of medicine, where the issue ran, whether 
the defender " undertook to furnish to or for the pursuer," it 
was held that the defender could prove that he had only under- 
taken to procure the medicine from another.* In an action for 
injury by a horse and van " belonging to the defender/' it was 
observed that these words did not mean " ownership," but that 
the horse and van were under the control of the defender.^ 
Where the defence was that the pursuer was travelling without 
a ticket, the issue ran, whether " the pursuer was a passenger 
travelling by the Caledonian Railway from the Carstairs Junc- 
tion Station to the Mid-Calder Station."^ Where the defenders 
alleged that the pursuer was unlawfully on their premises when 
injured, the Court held that some specification of how the 
pursuer was employed must be put in the issue." A counter 
issue of contributory negligence is unusual, but was allowed in 
one case, because the pursuer did not object.^ It is for the 
jury to say whether a pupil has sufficient capacity to be guilty 
of contributory negligence.^ In Little v. Neilson^^ will be found 

1 CargiU v. Dundee & Perth Railway Co., 7th Dec. 1848, 11 D. 216 ; 
M'Glaslian v. Dundee & Perth Railway Co., 23rd June, 1848, 10 D. 1397. 

2 Lenaghan and Others v. Monkland Iron & Steel Co., 10th July, 1857, 
19 D. 975. 

3 Philip V. Dixon, 6th July, 1852, 14 D. 953. 

* Dalziel v. Osborne, 14th Nov. 1857, 20 P. 55. 

« Shiells V. Edinburgh & Glasgow Railway Co., 4th July, 1856, 18 D. 1199. 

8 Hamilton v. Caledonian Railway Co., 10th June, 1856, 18 D. 999. 

7 Scoulars v. Crawford and Fulton, 18th July, 1868, 6 Macph. 1128; 
see also Wilson v. North British Railway Co., 8th Nov. 1873, 1 R. 172. 

8 Donald v, Clyde Navigation Trustees, 12th June, 1875, 2 R. 813. 

9 Campbell v. Ord and MaddisoA, 5th Nov. 1873, 1 R. 149. 
10 Little V, Neilson, 27th Jan. 1855, 17 D. 310. 
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an issue where the pursuer was passing along the highway and 
was injured while assisting to remove a log at the request of 
the defenders' manager. The issue ran, " while doing work for 
the defenders at the request of their authorised manager." 
In adjusting issues by workmen against their masters, atten- 
tion must now be paid to the Employers' Liability Act, 
1880.1 



EXAMPLES. 

Personal Injury through the Fault of Strangers. 

L Injury through fault of road trustees. Maclachlan v. Wigton 
Road Trustees, Uth May 1827, 4 Mur,.216; Watson v. Roxburgh 
Road Trustees and Scott, Uth July, 18387ll Jur. 142. 

2. Injury by horse and cart. McLaren v. Rae and Downes, 10th 
Dec. 1827, 4 Mur. 381 ; Shiells v. Edinburgh & Glasgow Railway 
Co., 4th July 1856, 18 D. 1199; Fairweather v. Elacklock, 26th 
Nov. 1861, 24 D. 90. 

3. Injury through unfenced coal pit. Hislop and Others v, Durham, 
Uth Mar. 1842, 4 D. 1168. 

4. Injury while travelling on a railway. Morton (Cooley's Factor) 
V. Edinburgh & Glasgow Railway Co., 13th Dec. 1845, 8 D. 288 ; 
M*Glashan v. Dundee & Perth Railway Co., 23rd June, 1848, 10 D. 
1397 ; Cargill v, Dundee & Perth Railway Co., 7th Dec. 1848, 11 D. 
216; Dobie t?. Aberdeen Railway Co., 23rd May 1856, 18 D. 862; 
Hamilton v. Caledonian Railway Co., 10th June 1856, 18 D. 999; 
Morton v. Edinburgh & Glasgow Railway Co., 3rd Feb. 1864, 2 
Macph. 589 ; Adams v. Glasgow & South-Westem Railway Co., 7th 
Dec, 1875, 3 R. 215. 

5. Injury through fault of proprietor of, or contractor or sub-con- 
tractor for a tenement. Maclean v. Russell, Macnee, <fe Co., and Others, 
Uth Mar. 1849, 11 D. 1035. 

6. Injury through fault of proprietor of a stage coach. Elder v. 
Croall and Others, 16th Mar. 1849, 11 D. 1040; Black v. Croall and 
Others, Uth July, 1853, 15 D. 912. 

7. Injury by being struck by a railway engine or truck or waggon. 
Gilchrist v. Ballochney Railway Co., 8th June, 1850, 12 D. 979 ; 
Brownlie v. Tennant & Co. and Gardner, 24th June, 1854, 16 D. 998 ; 

1 43 & 44 Vict. c. 42 (Employers' Liability Act, 1880). 
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Sneddon v, Langloan Iron Co. and Others, 22nd Feb. 1862, 24 D. 569 ; 
Wilson V. North British Railway Co., 8th Nov. 1873, 1 R. 172. 

8. Injury while doing work at the request of the defender's 
manager. Little v. Neilson, 27th Jan. 1855, 17 D. 310. 

9. Injury through insufficiency of foot pavement. Dargie v. Magis- 
trates of Forfar, 29th Jan. 1856, 18 D. 343. 

10. Injury by furnishing poison instead of medicine. Dalziel v. 
Osborne, 14th Nov. 1857, 20 D. 55. 

11. Injury through unfenced footpath. Kerr v. Magistrates of 
Stirling, 18th Dec. 1858, 21 D. 169. 

12. Injury through collision of ships. Livermore v, Duncan, 21st 
Jan. 1865, 3 Macph. 410. 

13. Injury through uncovered hold in a ship. M*Credie v» Denny, 
22nd Feb. 1865, 3 Macph. 539. 

14. Injury by falling at railway station. Potter v. North British 
RaUway Co., 7th June 1873, 11 Macph. 664. 

15. Injury by oil-cake crusher left on street. Campbell v, Ord and 
Maddison, 5th Nov. 1873, 1 R. 149. 

16. Injury while crossing a ferry. Counter issue of contributory 
negligence. Donald v. Clyde Navigation Trustees, 12th June, 1875, 
2 R. 813. 

17. Injury while crossing railway. Counter issue of contributory 
negligence. Thomson v. North British Railway Co., 16th Nov. 1876, 
4 R. 115. 



Personal Injury through the Fault of Masters. 

1. Injury through insufficiency of machinery. Macaulay v, Femie, 
Buist, & Co., 9th Dec. 1846, 9 D. 245; Sneddon v. Addie, Miller, 
& Rankine, 16th June, 1849, 11 D. 1159; Whitelaw v. Moffat & 
Pollock, 27th Dec. 1849, 12 D. 434 ; M*Lean v. Russell, Macnee, & 
Co., 9th Mar. 1850, 12 D. 887 ; Marshall and Others v. Stewart, 18th 
Dec. 1851, 14 D. 266 ; Phillip v. Dixon et al, 6th July, 1852, 14 I). 
953 ; M^Lachlan v. Bartonshill Coal Co., 7th July, 1852, 14 D. 971 ; 
Neilson and Others v. Rodger & Son, 24th Dec. 1853, 16 D. 325; 
Wilson and Others v. Sneddons, 25th May 1866, 4 Mdcph. 736. 

2. Injury through insufficient road and roof of a pit. Paterson and 
Others v. Wallace & Co., 17th Dec. 1853, 16 D. 243. 

3. Injury through insufficient roof of pit. Swift v. Christie, 10th 
June, 1854, 16 D. 922; Cook and Others u Bell, 7th Feb. 1857, 19 
D. 398. 
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4. Injury through chest of drawers falling on railway platform. 
Hill V. Caledonian Kailway Co., 7th July, 1854, 16 D. 1022. 

5. Injury through leg of fire lamp or piece of coal falling into coal 
pit. M*Lachlan v. Gordon, 23rd May, 1855, 17 D. 773. 

6. Injury through fault of the defenders in the management of the 
lowering and raising the cage in a pit. Reid and Others v, Bartons- 
hiU Coal Co., 3rd July, 1855, 17 D. 1017. 

7. Injury by explosion of fire damp, or fault of those in charge 
of cage of pit, or defect in the machinery for raising the cage. CaJ- 
laghan and Others v. The Monkland Iron & Steel Co., 18th Nov. 
1856, 19 D. 52 ; Wilson v. Merry «k Cunningham, 3l8t May, 1867, 
5 Macph. 807. 

8. Injury through blaize lying on line. Morris v, Monkland Rail- 
way Co., 3rd Feb. 1857, 19 D. 360. 

9. Injury through insufficiency of a scaffolding. Lynch v, Haggart, 
28th Feb. 1857, 19 D. 593. 

10. Injuiy by horse and waggon. Donald v. Brand, 14th Jan. 
1862, 24 D. 295. 

11. Injury through heap of ashes on line. Cray v. The North 
British Railway Co., 19th March, 1863, 1 Macph. 670. 

12. Injury through an unfenced shaft in the mash-house of a 
brewery. Fraser v. Younger & Sons, 13th June, 1867, 5 Macph. 861. 

13. Injury through the falling of a shed. ScouUars v, Crawford & 
Fulton, 18th July, 1868, 6 Macph. 1128. 
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ASSAULT. 

The issue is usually in general terms — whether the defender 
assaulted the pursuer. Occasionally it is more special.^ 
Where it was pleaded that one defender took the principal 
part, and the other aided and abetted him, it was held 
there was no ground for separate issues.^ Verbal provocation 
will not justify an assault, but will diminish the damages,^ 
and may be proved without a counter issue. In Lang v. 
Lillie* will be found a counter issue — whether the pursuer 
first assaulted the defender. 



EXAMPLES. 

Lang V, Lillie, 12th July, 1826, 4 Mur. 82; Ball v, Longlands, 
15th July 1834, 12 S. 934 : Gordon v, Stewart, 30th July, 1842, 5 
D. 8; Anderson v, Barr & Cavens, 11th Mar. 1847, 9 D. 929; 
Muckersie v. Dickson, 25th July, 1848, 11 D. 4; Ewing v. Earl of 
Mar, 22nd Dec. 1851, 14 D. 314; McLaren v. Robertson, 4th Jan. 
1859, 21 D. 183. 



1 Muckersie v, Dickson, 25th July, 1848, 11 D. 4. 

2 Anderson v, Barr, llth Mar. 1847, 9 D. 929. 

» Anderson v. Marshall, 15th July, 1835, 13 S. 1130. 
* Lang V, Lillie, 12th July, 1826, 4 Mur. 82. 
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BEEACH OF PEOMISE AND SEDUCTION. 

Issues of breach of promise and seduction were allowed, 
although the defender argued that the averments amounted to 
promise cum copula} Where a summons for breach of pro- 
mise and seduction concluded for a slump sum of £500 
damages, the pursuer was held entitled to separate issues each 
with £250 damages.^ 

Breach of Promise. — Objections to issues, (1.) That the 
pursuer in proving the promise was limited to writ or oath ; 
and (2.) That he had not alleged writ or oath, were repelled 
and issues in the ordinary form adjusted.^ Although an action 
was founded on verbal promises and correspondence, the pur- 
suer was held not bound to take separate issues as to each.* 
Considerable latitude will be allowed as to the date of the 
promise.^ In Cattanach v. Robertson,^ the defender while 
averring that he entertained no love for the pursuer, left it to 
her to say if the marriage should take place or not 

Seduction, — It is unnecessary to put in issue that the pur- 
suer was previously " of virtuous conduct and untainted 
character." ^ The arts by which the pursuer was seduced must 
be detailed on record,^ and a general reference to them be put 
in the issue. It was held' not to be a ground of damage after 



1 Forbes v. Wilson, 16th May, 1868, 6 Macph. 770. 

2 Paton V, Brodie, 10th Dec. 1857, 20 D. 258. 

3 Sinclair v. Rowan, 20th July, 1861, 23 D. 1365. 
* Murray v. Napier, 4th July, 1861, 23 D. 1243. 

5 Moor V. Oliver, 16th May, 1868, 5 S. L. R. 500 ; Gray v. Brown, 19th 
June, 1878, 5 R. 971. 

Cattanach v, Robertson, 9th Mar. 1864, 2 Macph. 839. 
7 Walker v. M*Isaac, 29th Jan. 1857, 19 D. 340. 
« Stewart v. Menzies, 27th June, 1837, 15 S. 1198. 
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the failure of a declarator of marriage, that the defender held 
the pursuer out as his wife, and then deserted her.^ 

Adultery, — An example of an issue in an action of damages 
by a husband against his wife's paramour, will be found in 
Glover v. Samson. ^ 



EXAMPLES. 

1. Damages for breach of promisa Tucker v. Aitchison, 27th 
July, 1846, 9 D. 21 ; Murray v, Napier, 4th July, 1861, 23 D. 1243; 
Sinclair v. Rowan, 20th July, 1861, 23 D. 1365; Cattanach v, 
Robertson, 9th Mar. 1864, 2 Macph. 839 ; Moor v, Oliver, 16th May, 
1868, 5 S. L. R. 500. 

2. Damages for seduction. Kay v. "Wilson's Trustees, 6th Mar. 
1850, 12 D. 845; Walker v. M^Isaac, 29th Jan. 1857, 19 D. 340; 
Gray v. Brown, 19th June, 1878, 5 R. 971. 

3. Damages for breach of promise and seduction. Paton v, Brodie, 
10th Dec. 1857, 20 D. 258; Forbes u Wilson, 16th May, 1868, 
6 Macph. 770. 

4. Damages for seduction and adultery. Glover v. Samson, 15th 
Feb. 1856, 18 D. 609. 

1 Sassen v. Campbell, 22ncl June, 1824, 3 S. 159, 23rd May, 1826, 2 W. 
& S. 309. 

2 Glover v, Samson, 15th Feb. 1856, 18 D. 609. 
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WRONGOUS COMPLAINT, APPREHENSION, 
AND IMPRISONMENT. 

Informers, — Where a criminal charge has been made to 
the proper officer, malice and want of probable cause must be 
averred to found an action of damages,^ but if there have been 
irregularities in the proceedings they need not be averred. ^ 
Both malice and want of probable cause must be averred,^ 
and the word " groundlessly/' is not equivalent to want of 
probable cause.* A party repeating to the public an accu- 
sation of a crime which he had made to the police, is not 
privileged.^ In an action for calling the pursuer a thief, and 
giving him in charge to a policeman, it was held that the 
whole res gestce formed one occurrence, and only one issue 
was adjusted.® 

Procurators-Fiscal, — Where a Procurator-Fiscal prosecutes 
an oflfender ad vindictam pvMicam, and fails on the merits, 
he is not liable in damages unless malice and want of probable 

1 Sheppeard v, Fraser, 26th June, 1849, 11 D. 446; Callender v, Milligan, 
20th June, 1849, 11 D. 1174; M'Pherson v. Cattanach, 10th Dec. 1850, 13 
D. 287 ; Page v. Buchan, 10th July, 1855, 17 D. 1079 ; Thomson v. Adam, 
14th Nov. 1865, 4 Macph. 29 ; Green v. Chalmers, 12th Dec. 1878, 6 R. 
318. 

2 Smith V. Innes, 15th Feb. 1827, 5 S. 364 ; Bamet v, Whyte, 16th Feb. 
1849, 11 D. 666 ; Tait v, Payne and Kennedy, 18 D. 1038. 

3 Marianski v. Henderson, 17th June, 1841, 3 D. 1036 ; Cameron v, 
Hamilton, 1st Feb. 1856, 18 D. 423 ; Munro v. Taylor, 25th Feb. 1845, 7 D. 
500 ; Urquhart v. Dick, 10th June, 1865, 3 Macph. 932. 

* Cameron v, Hamilton, supra. 

6 Walker v, Cumming, 1st; Feb. 1868, 6 Macph. 318. 

« Ferguson v, Colquhoun, 19th July, 1862, 24 D. 1428. 
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cause are proved ;^ and where the pursuer's statements show 
that there was probable cause, the action will be dismissed.^ 
If the indictment or complaint is irrelevant, it will be a ques- 
tion of circumstances whether a Procurator-Fiscal is privileged 
or not.^ Where the warrant is clearly illegal, he is not pri- 
vileged.* Where it was alleged that a Procurator-Fiscal had 
acted both oppressively and on an illegal warrant, the issue 
ran, whether he had " wrongfully and oppressively " appre- 
hended the pursuer.^ 

SuperinteTidents of Police, Criminal Officers, Jkc, — They are 
generally protected by their special Acts,^ where their pro- 
ceedings have not been grossly irregular."^ A Superintendent 
of Police is liable for his subordinates.^ 

Counter Issues. — The defender may take a counter issue of 
privilege. 



EXAMPLES. 

1. Wrongous complaint by common informers. Pollock v. Begg, 
7th Nov. 1828, 5 Mur. 20 ; Strachan v. Monro, 8th Feb. 1845, 7 
D. 399; MTherson v. Cattanach, 10th Dec. 1850, 13 D. 287; 
Smith V. Green, 10th Mar. 1853, 15 D. 549 ; Page v. Buchan, 10th 
July, 1855, 17 D. 1079; Ross v. M*Vean, 2nd June, 1860, 22 D. 

1 Munro v, Taylor, 25tli Feb. 1845, 7 D. 500 ; Urquhart v. Dick, 16th 
June, 1865, 3 Macph. 932 ; Bell v. Black and Morrison, 28tli June, 1865, 3 
Macph. 1026 ; Nelson v. Black and Morrison, 26th Jan. 1866, 4 Macph. 
328. 

2 Craig V. Peebles, 16th Feb: 1876, 3 K. 441. 

3 Mains u MacLullich, 9th July, 1861, 23 D. 1268 ; Kae v. Linton, 21st 
Mar. 1875, 2 K. 669. 

* M*Crone v. Sawers, 10th Feb. 1835, 13 S. 443 ; Strang v. Strang, 19th 
Jan. 1849, 11 D. 378 ; Bell v. Black and Morrison, supra, 

s Mackay v. Grant, 14th June, 1865, 3 Macph. 944. 

® Barclay v. Barclay, 2nd Mar. 1854, 16 D. 714 ; Williamson v, Linton, 
18th Mar. 1858, 20 D. 808. 

7 Hollands v, Kichardson, 12th July, 1843, 5 D. 1352, and 1st Nov. 
1843, 6 D. 9. 

8 Boss V. M^Bean, 6th Dec. 1845, 8 D. 250. 
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1144 ; Ferguson v. Colquhoun, 19th July, 1862, 24 D. 1428. Thom- 
son V. Adam, 14th Nov. 1865, 4 Macph. 29 ; Rae v, Linton and 
Others, 20th Mar. 1875, 2 R 669. 

2. Wrongous prosecution by Procurators-Fiscal. Mains v, Mac- 
Lullich, 9th July, 1861, 23 D. 1258 ; TJrquhart v. Dick, 10th June, 
1865, 3 Macph.* 932 ; Mackay v. Grant, 14th Jan. 1865, 3 Macph. 
944. 

3. Wrongous complaint by a gamekeeper and district Procurator- 
Fiscal. Adie V. Gowans and Ferguson, 16th Jan. 1847, 9 D. 495. 

4. Wrongous apprehension by superintendents of police and crimi- 
nal officers. Hollands v. Richardson, 1st Nov. 1843, 6 D. 9 ; lloss 
V. M'Bean and Finlayson, 6th Dec. 1845, 8 D. 250; Barclay v. 
Barclay, 2nd Mar. 1854, 16 D. 714; WilHamson v. Linton, 18th 
Mar. 1858, 20 D. 808 ; Rae v, Linton, 20th Mar. 1875, 2 R. 669. 

5. Wrongous apprehension on a warrant granted by Justices of 
the Peace. Counter issue — If the Justices acted in the lawful execu- 
tion of their duty. Pollock v. Begg, 7th Nov. 1828, 5 Mur. 20. 
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WRONGOUS SEARCH AND SEIZURE UNDER 
CIVIL OR CRIMINAL WARRANTS. 

Parties applying for and using civil warrants of search and 
seizure are not privileged.^ But a search and seizure under 
a criminal warrant, if the warrant is regular and the search 
and seizure made by the proper officers, is privileged. It is 
otherwise where the warrant is irregular.^ The privileges of 
custom-house officers are given in lieu of and not in addition to 
those possessed by public officers.^ 



EXAMPLES. 

1. Wrongous seizure of stock in a shop without a warrant, 
Paterson v. Walker and Others, 29th Nov. 1848, 11 D. 167 ; Cleland 
V. Todds, 14th March, 1849, 11 D. 1039. 

2. Wrongous, seizure of goods, suspected to have been purloined, 
under a criminal warrant. Bamet v, Whyte and Others, 16th Feb. 
1849, 11 D. 666. 

3. Wrongous seizure of a picture under a civil warrant. Snare v. 
Duff and Others, 10th Dec. 1850, 13 D. 286. 

4. Wrongous seizure by police constables under a criminal warrant 
applied for by the defender. Graham v, M'Lachlan, 12th July, 
1853, 15 D. 889. 

1 Wolthekker v. Northern Agricultural Co., 20th Dec. 1862, 1 Macph. 
211. 

2 Bamet v. Whyte and Others, 16th Feb. 1849, 11 D. 666 ; Graham v. 
M'Lachlan, 12th July, 1853, 15 D. 889 ; Bell v. Black and Morrison, 28th 
June, 1865, 3 Macph. 1026 ; Pringle v, Bremner and Stirling, 6th May, 1867, 
5 Macph. (H.L.) 55 ; Walker v. Gumming, Ist Feb. 1868, 6 Macph. 318. 

3 Christie v. Thompson, 12th June, 1858, 20 D. 1114. 
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5. Wrongous seizure by a tide-surveyor and policeman. Christie 
V. Thompson, 12th June, 1858, 20 D. 1114. 

6. Wrongous seizure under a criminal warrant obtained by Pro- 
curators-Fiscal. Bell V, Black and Morrison, 28th June, 1865, 3 
Macph. 1026. 

7. Wrongous search and seizure without a warrant Pringle v, 
Bremner & Stirling, 6th May, 1867, 5 Macph. (H.L.) 55. 

8. Wrongous seizure by an informer and police-constables. Walker 
V, Gumming, 1st Feb. 1868, 6 Macph. 318. 
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WRONGOUS DETENTION IN A LUNATIC 
ASYLUM. 

Where a Procurator-Fiscal, as agent for private parties, 
employed a police-officer to bring an alleged lunatic to the 
police-office, where he was examined by two surgeons and 
sent to a lunatic asylum on an order by the Sherifif — 
Held (1.) that the Procurator-Fiscal was not privileged; (2.) 
that the issue against the surgeons must be whether they 
had granted certificates " without due inquiry ; " and (3.) that 
the keeper of the asylum, who was alleged to have detained 
the pursuer on an order, but without a relative license from 
the Sherifif, was not privileged. It was also held that the 
Procurator-Fiscal was not entitled to a separate issue from his 
employers,, and that the surgeons were not entitled to separate 
issues, although the one had granted the certificate, and the 
other had concurred in it.^ In Mackintosh v. Fraser,^ a family 
law-agent, who had advised the pursuer s mother to apply for 
a warrant for his detention, was held not privileged. It was 
also held that the issue rightly put the question whether the 
pursuer was " not insane." In Mackintosh v. Smith and Lowe,^ 
it was held that the pursuer was entitled to an issue of illegal 
detention, as apart from an issue of illegal seizure and 
reception ; but that he would be held as exhausting his record, 
and would not afterwards be entitled to an issue of illegal 
seizure and reception. In Mackintosh v. Weir,* the defender, 

1 Strang v. Strang, 19tli Jan. 1849, 11 D. 378. 

2 Mackintosh v, Fraser, 19th March, 1869, 21 D. 783; 20th April, 1863, 
1 Macph (H.L.) 37. 

3 Mackintosh v. Smith and Lowe, 7th Jan. 1864, 2 Macph. 389 ; 9th Mar. 
1865, 3 Macph. (H.L.) 6. 

4 Mackintosh v. Weir, 3rd July, 1876, 2 K. 877. 
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a medical man was assoilzied iu an action of damages for grant- 
ing a certificate of lunacy without due inquiry, and this was 
held res judicata in an action for alleged slander in the 
certificate. 



EXAMPLES. 

1. Action of damages for conspiracy to detain in a lunatic asylum. 
M*Cosh V, M'Cosh and Others, 26th May, 1832, 10 S. 579. 

2. Action of damages for illegal detention against the parties 
applying for the warrant, the doctors granting the certificates, and 
the keeper of the asylum. Strang v. Strang and Others, 19th Jan. 
1849, 11 D. 378. 

3. Action of damages for illegal detention against the family 
agent and the doctors granting the certificate. Mackintosh v, Fraser 
and Othei-s, 19th Mar. 1859, 21 D. 783. 

4. Action of damages for illegal detention against the keepers of 
a lunatic asylum. Mackintosh v. Smith & Lowe, 7th Jan. 1864, 
2 Macph. 389. 
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INJURIES FROM JUDICIAL PROCEEDINGS. 

Judges and Magistrates. — No action is competent against a 
Supreme Judge for an act done in his judicial capacity, although 
malice and want of probable cause are averred/ and it is thought 
the same rule now applies to Sherififs and Sheriffs-Substi- 
tute, while acting in their judicial capacity.^ The latter are 
also protected by the Twopenny Acts^ by which no Inferior 
Judge or Magistrate is liable in greater damages than two- 
pence, unless malice and want of probable cause are averred.* 
Magistrates or Justices of the Peace will not be protected if 
their acts have been grossly irregular.^ 

Sheriff and Justice of Peace Clerks. — Sheriff and Justice 
of Peace Clerks are not protected by the Twopenny Acts,^ 
but are entitled to protection at common law, although not to 
the same extent as Sheriffs or Magistrates.^ The sanction or 
order of the Court will not protect them,® and a clerk may 
lose his protection by mixing himself up in other capacities 
with the proceedings.^ 

1 Haggart v. Hope, 1st June, 1821, 1 S. 45 ; 1st April, 1824, 2 Sh. Apps. 125. 

2 Hamilton v. Anderson, 1 1th June, 1856, 18 D. 1003, and ISth June, 1858, 
3 Macq. 363 ; Watt v. Thomson, IStli July, 1868, 6 Macph. 1112, and 24th 
May, 1870, 8 Macph. (H.L.) 77; Harvejr v. Dyce, 23rd Dec. 1876, 4 E. 265. 

3 43 Geo. III. c. 141 ; 9 Geo. IV. c. 29 ; 11 Geo. IV. and 1 Will IV. c. 37. 

4 Kailton v. Watson, 5th July, 1836, 14 S. 1081 ; Anderson v. Hill, 3rd 
Feb. 1837, 15 S. 481 ; Orr v. Currie, 22nd Feb. 1839, 1 D. 551 ; Malonie v. 
Walker, 21st Jan. 1841, 3 D. 418 ; Tait v. Payne and Kennedy, 14th June, 
1856, 18 D. 1038 ; Came v. Manuel, 28th June, 1851, 13 D. 1253. 

^ Pollock V. Clark, 12th Nov. 1829, 8 S. 1 ; Kobertson v. Barclay Allardice, 
8th April, 1830, 4 W. & S. 102 ; Kichardson v. Williamson, 1st June, 1832, 
10 S. 607 ; MithoUan v. Bertram, 21st Dec. 1826, 5 S. 170 ; Strachan v, 
Stoddart, 13th Nov. 1828, 7 S. 4 ; Mone v. Anderson, 25th Feb. 1842, 4 D. 786. 

« M*Kellar v. M*Lachlan, 18th Dec. 1841, 4 D. 287. -- 

7 Malonie v. Walker, zwigraj Watt i;. Thomson, iwjgra, 

8 Kichardson v, Williamson, supra. 

» Landell t;.Landell,26th Jan.l838,16S. 388 ; M*Kellarr. M*Lachlan,«iipra. 

D 
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Litigants. — Litigants are not liable in damages for regular 
judicial proceedings, although unsuccessful.^ Where a decree 
in absence was taken after a debt was paid, an action of 
damages was held relevant, malice being averred.^ 



EXAMPLES. 

1. Damages against Justices of the Peace for wrongfully granting 
a warrant to apprehend the pursuer. Counter-jssue — Whether the 
defenders acted in the execution of their duty as Magistrates. 
Pollock V. Clark and Others, 12th Nov. 1829, 8 S. 1. 

2. Damages against a Sheriff-Substitute for having maliciously and 
without probable cause, caused the pursuer to be apprehended and 
imprisoned. Eailton v. Watson, 5th July, 1836, 14 S. 1081. 

3. Damages against a Magistrate for falsely and without due in- 
quiry or information certifying that the granters were habit and 
repute responsible for the obligations of a bond of caution. Dick v. 
Mitchell, 3rd Dec. 1845, 8 D. 230. 

4. Damages against a Justice of the Peace for having maliciously 
and without probable cause granted warrant for the pursuer's 
imprisonment under a meditaiione fugce warrant. Came v. Manuel 
and Others, 28th June, 1851, 13 D. 1253. 

5. Malicious decree in absence after sums sued- for had been paid. 
Da vies & Co. v. Brown and Lyell, 8th June, 1867, 5 Macph. 842. 

See Slander (Judicial) ; Wrongous Complaint, Apprehension, 
AND Imprisonment; Wrongous Search and Seizure; and Diligence. 

1 Cree v. Collier, 27th Nov. 1821, 1 S. 183 ; Cleland v, Laurie, 2l8t June, 
1848, 10 D. 1372 ; Walker v, Gemmill, 23rd June, 1846, 8 D. 838 ; Graham 
V. Dundas, 9th July, 1829, 7 S. 826. 

2 Davies v. Brown and Lyell, 8th June, 1867, 5 Macph. 842; see also 
Ormiston v, Redpath, Brown, & Co., 24th Feb. 1866, 4 Macph. 488. 
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DILIGENCE. 

A LITIGANT using a legal right for which he requires to apply 
for no special warrant is not responsible for the consequences, 
unless he has acted maliciously and without probable cause. 
On the other hand, where he requires to make a statement to 
induce the Court to grant the requisite authority, he is 
responsible if the statement is inconsistent with fact, although 
it has been made in good faith. ^ Thus arrestments and 
inhibitions on the dependence of an action,^ and diligence on 
the decree of a competent court,^ are privileged. On the other 
hand, interdicts* are taken periculo peteifUis, and so are 
process-captions^ and Tneditatione Jugce warrants.® 

Diligence otherwise privileged may lose its privilege. 
Where there have been informalities in arrestments, or 
property not belonging to the debtor has been arrested,^ or 
a debtor has been imprisoned for a larger sum than was due, 
there is no privilege.^ 

1 Wolthekker v. Northern Agricultural Co., 20tli Dec. 1862, 1 Macph. 
211. 

2 Brodie v. Young, 19th Feb. 1851, 13 D. 737 ; Henning v. Hewatson, 
28th July, 1852, 14 D. 1084 ; Kennedy v. Police Commissioners of Fort- 
William, 12th Dec. 1877, 5 R. 302 (Lord Ormidale). 

3 Aitken v. Finlay, 25th Feb. 1837, 15 S. 683. 

* Robinson v. North British Railway Co., lOth Mar. 1864, 2 Macph. 841 ; 
Abel's Exrs. v. Edmonds, lOth July, 1861, 1 Macph. 1061 ; Miller v. 
Hunter, 23rd Mar. 1865, 3 Macph. 740 ; Kennedy v. Police Commissioners 
of Fort-William, 12th Dec. 1877, 5 R. 302. 

* Hunter v. Kerr, 28th Mar. 1842, 4 D. 1176. 

« Swayne v. Fife Banking Co., 27th June, 1835, 13 S. 1003 ; Ford v, 
Muirhead, 19th May, 1858, 20 D. 949 ; Came v. Manuel, 28th June, 1851, 
13 D. 1253. 

7 Meikle v. Sneddon, 5th Mar. 1862, 24 D. 720; Wilson v, Mackie, 22nd 
Oct. 1875, 3 R. 18. 

® Gibson v. Anderson, 21st July, 1846, 9 D. 1. 
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In one case it was held that the applying for a warrant of 
ejectment was a ground of damage, although the warrant had 
not been executed.^ 

It is a question of circumstances whether one or separate 
issues for wrongous diligence will be granted against a prin- 
cipal and his agents.^ 



EXAMPLES. 
Apprehension and Imprisonment under Diligence. 

1. Damages against the Sheriff-Clerk granting the warrant and the 
party applying for it. Landell v. Landell, 6th Mar. 1841, 3D. 819. 

2. Damages for apprehension and imprisonment for a greater sum 
than was due under the warrant. Gibson v, Anderson, 21st July, 
1846, 9 D. 1. 

3. Damages for apprehension and imprisonment on an illegal 
warrant. Imrie v, M'Whannel, 27th Oct. 1846, 9 D. 24. 

4. Damages for imprisonment on a promissory note after a part 
had been paid and the balance tendered. Doyle v, Steven, 14th 
Nov^ 1860, 23 D. 13. 

5. Suspension and liberation on ground that complainer, who was 
incarcerated for poor-rates was not an inhabitant of the parish. 
M'Laren v. Steel, 20th Dec. 1853, 16 D. 274. 

6. Damages for apprehension and imprisonment after agreement 
to grant delay. Cameron v. Mortimer, 18th June, 1872, 10 Macph. 
817. 

Arrestment. 

1. Damages for wrongous arrestment. Napier v. Campbell and 
Others, 10th Mar. 1841, 3D. 879 ; Brodie v. Young, 19th Feb. 1851, 
13 D. 737; Henningv. Hewatson, 28th July, 1852, 14 D. 1084; 
Baillie v. Hume and Adamson, 8th Dec. 1853, 16 D. 161. 

2. Damages for arrestment of a ship. Meikle v, Sneddon, 5 th 
Mar. 1862, 24 D. 720 ; Wolthekker v. Northern Agricultural Co., 
20th Dec. 1862, 1 Macph. 211 ; Peterson v. M*Lean & Hope and 
Hertz, 14th Jan. 1868, 6 Macph. 218. 

3. Resting-owing under arrestment. Houston and Others v, 
Aberdeen Town and County Bank, 20th July, 1849, 11 D. 1490. 

1 BiBset V. Whitson, 27th July, 1842, 5 D. 5. 

2 IngUs V. M<Intyre, 3rd July, 1861, 23 D. 1240. 
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Interdict. 

1. Damages for wrongous interdict. Gilmour and Anderson v, 
Gilchrist, 20th June, 1857, 29 Jur. 410 ; Abel's Exrs. v. Edmonds, 
10th July, 1863, 1 Macph. 1061 ; Robinson v. North British Railway 
Co., 10th Mar. 1864, 2 Macph. 841 ; Miller u Hunter, 23rd Mar. 
1865, 3 Macph. 740; Kennedy v. Police Comrs. of Fort-William, 
12th Dec. 1877, 5 R. 302. 

2. Whether tRe respondents committed a breach of interdict. 
Mackenzie and Munro v. Magistrates of Dingwall, 12th Feb. 1839, 
1 D. 487; Keir v. Routine and Another, 16th Feb. 1865, 3 
Macph. 527. 

Poinding. 
Damages for wrongous poinding. Beattie v. M'Lellan and Neil- 
son, 29th June, 1846, 8 D. 930; Wilson v, Alexander and Others, 
23rd July, 1846, 9 D. 7 ; IngHs v. M'Intyre and Others, 3rd July, 
1861, 23 D. 1240. 

Meditatione FuGiE Warrant* 

1. Damages against the creditor for wrongous apprehension and 
imprisonment on meditatione fugce warrants. Swayne v. Fife Banking 
Co., 27th June, 1835, 13 S. 1003; Ford v. Muirhead, 19th May, 
1858, 20 D. 949; Maclean v. Colthart, 14th March, 1865, 3 
Macph. 719. 

2. Damages against the creditor and his agent and the Magistrate 
for wrongous apprehension and imprisonment on a meditatione fiigcB 
warrant. Came v. Manuel and Others, 28th June, 1851, 13 D. 1263. 

Process Caption. 

Damages for wrongous apprehension and imprisonment on a 
process caption. Hunter v. Kerr, 28th Mar. 1842, 4 D. 1175. 

Inhibition. 

Whether a missiye and disposition were entered into in breach 
of an inhibition. M*Farlane v. M'Farlane and Ure, 27th July, 1842, 
5D. 1. 

Miscellaneous Issue. 

Whether a charge in the name of one party was now insisted in 
for behoof of the pursuer. Pearson v. Lockharts, 23rd Jan. 1867, 5 
Macph. 301. 

See Landlord and Tenant (Wrongous Diligence) ; and Bills 
AND Promissory Notes (Wrongous Diligence). 
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KEDUCTION OF DEEDS. 

Where there axe separate grounds of reduction there ought 
to be separate issues.^ The general issue, Whether the deed 
is not the deed of the grantor, is now appropriated to cases of 
total incapacity .2 Under an issue, whether a deed was obtained 
" from the pursuers, or one or other, and which of them," " on 
the part of the defenders, or either of them," an objection that 
the verdict did not find from which of the pursuers, or by 
which of the defenders, the deed was impetrated, was repelled.^ 

Incapacity, — The general issue is now appropriated to try 
questions of total incapacity.* In Morrison v, Morrison,^ a 
counter-issue of homologation after convalescence was allowed, 
but it was refused in the later case of Gall v, Bird.^ 

Fraud, — There are numerous examples of issues founded 
on fraud.^ Where a pursuer founds on dififerent acts and 
kinds of fraud, he must take a separate issue on each.^ A 
pursuer must condescend on the parties by whom a deed was 



1 Johnston v, Johnston, 11th March, 1857, 19 D. 700 ; Johnston v, 
Smellie's Trustees, 16th July, 1846, 18 D. 1234 ; Ritchie v. Ritchie's Trus- 
tees, 13th January, 1866, 4 Macph. 292 ; Marianski v» Caims, 1st July, 1852, 
15 D. (H.L.) 26. 

2 JaflEray v. Simpson's Trustees, 19th December, 1833, 12 S. 241, 
8 M'Whinnie v, Johnston, 20th February, 1864, 2 Macph. 668. 

* Jaflfray v. Simpson's Trustees, supra, 

® Morrison v. Morrison, 20th December, 1841, 4 D. 337. 

• GaU V. Bird, 3rd July, 1835, 17 D. 1027. 

^ Thorns V, Thorns, 19lii December, 1865,4 Macph. 252 ; Hogg and Others 
V. Campbell and Others, 12th March, 1864, 2 Macph. 848 ; Bennies v, Dobbie, 
26th May, 1863, 1 Macph. 805. 

8 Ritchie v, Eitchie's Trustees, 13th January, 1866, 4 Macph. 292. 
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impetrated.^ In CuUen v, Thomson and Kerr,^ which was an 
action founded on felse and fraudulent reports by bank directors, 
and where the issue ran — ^Whether the pursuer had been 
induced by "false representations, fraudulently made and 
promulgated " by the defender, it was observed that this did 
not cover a personal representation by the defender. 

Facility and Circumvention. — Although fraud and circum- 
vention are alleged on record, the pursuer is bound to put in 
issue only fraud or circumvention.^ In Love v. Marshall,* it 
was observed that fraud and circumvention are not really 
alternative, but two shades of the same thing. In Marianski 
V. Cairns,^ an issue of ''fraud or intimidation" was dis- 
approved of, but in Love u Marshall,^ an issue of fraud 
or circumvention and intimidation was allowed. Lord Deas 
dissenting on the ground that if another issue than that of 
fraud or circumvention was allowed, it ought to be one of force 
and fear. In Home v. Hardie,^ it was observed that the 
words " prevailed on " were improperly used, instead of " pro- 
cured," " obtained," or " caused"; and in Suttie v. Ross,^ that 
the issue properly ran " To the lesion of the grantor," and not 
to the lesion of the pursuer. See also Munro v. Strain.^ 
"Weakness and facility are flexible terms, and cover the case of a 
person whose intellect is not weak, but who, through helpless- 
ness and dependence of age, is incapable of resisting violence 
or intimidation.^^ Facility and lesion, without fraud and 
circumvention, are insufficient.^^ In Taylbr u Tweedie, under 

1 Baird v. Harvey's Trustees, 6th July, 1858, 20 D. 1220. 

2 Cullen V. Thomson and Kerr, 16th December, 1862, 1 Macph. 142. 

» Mann v. Smith, 2nd February, 1861, 23 D. 435 ; Munro v. Strain, 14th 
February, 1874, 1 K. 522. 

* Love V, Marshall, 16th December, 1870, 9 Macph. 291. 

* Marianski v. Cairns, Ist July, 1852, 15 D. (H.L.) 26. 
® Love V, Marshall, supra. 

7 Home V. Hardy, 30th March, 1842, 4 D. 1184. 

8 Suttie a?. Boss, 5th June, 1838, 16 S. 1108. 

» Munro v. Strain, 14th February, 1874, 1 E. 522. 
50 Marianski v. Cairns, 19th July, 1850, 12 D. 1286. 
" Scott V. Wilson, 15th July, 1825, 3 Mur. 526 ; M'Kirdy v. Anstruther, 
3lBt May, 1839, 1 D. 855. 
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an issue whether a deed was procured by A B, it was observed 
that it would be open to prove that it had been procured by A B, 
acting through others;^ but see the previous case of Purdon 
and Waddrop v, Rowat's Trustees.* Observations on the cases 
of Stoppel V. Stoddart^ and M'Cowan u Wright^ will be found 
in Adamson, Howie, & Co. v. Guild.* The issues in Hastie v. 
Warden '^ were disapproved of in Stoppel v. M*Laren.^ 

Misrepresentation and Concealment — The misrepresenta- 
tion and the concealment must be specifically set forth on the 
record/ but the dates of the misrepresentations need not be 
put in the issue.® Fraudulent misrepresentation, or fraudulent 
concealment is objectionable.® The misrepresentation must 
generally be fraudulent, but there are cases where it need not 
be &o}^ The words ought to be " false and fraudulent represen- 
tations," or "fraudulent misrepresentations." The word "wilful" 
is not required. ^^ In Beresford's Tra v, Gardner,^^ the issue 
ran, whether the pursuer was induced by " fraudulent misre- 
presentations made by the defender, or by his son on his behalf." 
Under an issue, whether the pursuers were induced, by false and 
fraudulent representations, to sell shares, it was held that the 
defenders could prove that the pursuers were barred from their 
action by their intimate knowledge of the aflFairs of the company .^^ 

1 Taylor v, Tweedie, 10th January, 1865, 3 Macph. 928. 

2 Purdon and Waddrop v, Kowat's Trustees, 19th Dec. 1856, 19 D. 206. 

3 Stoppel V. Stoddart, 15th November, 1850, 13 D. 61 ; M*Cowan v, 
Wright, 10th March, 1853, 16 D. 494. 

* Adamson, Howie, & Co. v. Guild, 7th February, 1868, 6 Macph. 347. 

* Hastie v. Warden, 12th December, 1848, 11 D. 240. 
« Stoppel V. M'Laren, 20th Feb. 1849, 11 D. 676. 

7 Munro v. Strain, 14th Feb. 1874, 1 R. 622 ; Broatch v. Jenkins, 5th 
July, 1866, 4 Macph. 1030. 

® Lindsay v. Johnston, 10th Jan. 1863, 1 Macph. 255. 

» Douglas V. Kirkpatrick, 2nd Aug. 1850, 13 D. (H.L.) 17; Urquhart v. 
Bonnar, 21st Nov. 1866, 5 Macph. 45 ; Drew v. National Exchange Co., 20th 
April, 1860, 22 D. (H.L.) 9. 

" Falconer v. North of Scotland Banking Co., 19th Dec. 1862, 1 Macph. 
177. 

11 Sprott V. Ross, 16th June, 1838, 16 S. 1145. 

n Beresford's Trs. v. Gardner, 27th Jan. 1877, 4 R. 363. 

13 Jardine's Trs. v. Dawson, 10th Feb. 1864, 2 Macph. 639. 
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Essential Error. — If several errors axe alleged, there must 
be a separate issue on each.^ The issue is either on essential 
error alone,^ or on error induced by the misrepresentations 
of the defender.^ Where the issue ran, " Under essential error 
as to its nature and effect, induced through fraud and misre- 
presentation, or undue concealment on the part of the 
defender," it was observed that the alternatives were objection- 
able.* In the same case, the jury found that the deed had 
been granted under essential error, induced through " undue 
concealment on the part of the defender," and this was held a 
verdict for the pursuer. 

Forgery. — At one time forgery was tried under the general 
issue, whether the document alleged to be forged was not the 
deed of the pursuer ; but now, under the issue, whether the 
subscription is not the genuine subscription of the pursuer. 
The question of adoption ought to be put in a counter-issue.^ 

Force and Fear. — In Gelot v. Stewart® will be found the 
most recent issue adjusted on force and fear, and although a 
new trial and an amendment of the record were allowed, it 
was observed that the issue had been properly extracted from 
the record. It may accordingly be taken as a proper form of 
issue. In Cairns v. Marianski^ it was observed that the case 
ought to have been tried under an issue of force and fear, 
not of facility and circumvention. In Love v. Marshall,® 
an issue was allowed of " fraud, or circumvention and intimi- 
dation," Lord Deas dissenting, on the ground that if another 
issue than that of fraud or circumvention was granted, it ought 
to be one of force and fear. 



1 Ritchie v. Ritchie's Trustees, 13th Jan. 1866, 4 Macph. 292. 

2 Waddell v. WaddeU, 17th Mar. 1863, 1 Macph. 625 ; M^Laurin v. 
Stafford, l7th Dec. 1875, 3 R. 265. 

3 Wilson V. Caledonian Railway Co., 6th July, 1860, 22 D. 1408. 
* Urquhart v. Bonnar, 2l8t Nov. 1866, 5 Macph. 45. 

^ Rathbone V. Glenny, 18th Mar. 1833, 11 S. 574; Frost v. North of Scot- 
land Banking Co., 16th June, 1858, 20 D. 1135. 
« Gelot V. Stewart, 4th Mar. 1870, 8 Macph. 649. 

7 Cairns r. Marianski, 30th Mar. 1860, 12 D. 919. 

8 Love V. Marshall, 16th Dec. 1870, 9 Macph. 291. 
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Intoxication. — ^A form of issue will be found in Johnston 
V, Clark.* See also Couston v. Miller.* In PoUok v. Bums,^ 
it was observed by Lord Neaves that there must be total in- 
toxication and incapacity, not mere facility, through drink; 
and by all the Judges that when the party complaining comes 
to his sober senses, and knows what he has done, he must at 
once repudiate it. 

Want of Statutory Solemnities. — ^By the Conveyancing 
(Scotland) Act, 1874, sec. 32, it is enacted that no deed sub- 
scribed by the granter and bearing to be attested by two 
witnesses subscribing, shall be denied effect because of a defect 
or informality of execution ; but that the burden of proving 
that it was subscribed by the granter shall be on the party 
upholding the deed. In Cumming v. Skeoch's Trustees,* the 
issue originally ran. If the witnesses " did not hear " the 
deceased acknowledge his subscription, but the defenders 
reclaimed on the ground that a party might acknowledge his 
signature otherwise than by words, and the issue was changed 
to whether the deceased did " acknowledge his subscription." 

Decrees- Arbitral. — Reductions of decrees-arbitral have been 
brought on various grounds, such as that the decree-arbitral 
was pronounced beyond the time limited by the submission, 
that the arbiter had acted corruptly, or had decided without 
hearing the parties, or had decided matters not submitted.*^ 
Corruption may either mean a moral bias,* or a refusal of 
proof, or suchlike, leading to injustice without dishonest in- 
tention.^ 



1 Johnston v. Qark, 19tli Dec. 1854, 17 D. 228. 

» Couston V. Miller, 26tli Feb. 1862, 24 D. 607. 

3 Pollok V. Bums, 3rd Mar. 1875, 2 E. 497. 

* Gumming v. Skeoch's Trustees, 17tli January, 1879, 6 R. 540. 

fi Earl of Hopetoun v. Scots Mines Co., 19tli Mar. 1869, 21 D. 782 ; 
M'Nair's Trs. v. Roiburgli, lath Feb. 1855, 17 D. 445. 

^ Cameron v. Menzies, 25tli Jan. 1868, 6 Macph. 279. 

7 MiUer v. Millar, lOth Mar. 1855, 17 D. 689 ; MThersons v. Ross, 23rd 
June, 1831, 9 S. 797. 
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Miacellaneoua Qrovmda of Reduction, — There axe examples 
of issues on gambling, oh turpem cauaam; and occasionally on 
grounds which do not class themselves under any of the fore- 
going heads, and must be specially embodied in the issue. 
Reductions arising in bankruptcy will be found under that 
head, and reductions of services will be found under the head 
Propinquity. 



EXAMPLES. 

1. Incapacity, facility, and circumvention. Jaffray and Others v, 
Simpson's Trs., 19th Dec. 1833, 12 S. 241 ; Suttie v, Ross, 3rd Feb. 
1838, 16 S. 429; M^Michan i?. M*Michan's Trs., 22nd June, 1839, 
1 D. 1085 — Counter-issue of homologation; Mansfield v. Stuart and 
Monypenny, 26th June, 1841, 3 D. 1103; Morrison v. Morrison, 
20th Dec. 1841, 4 D. 337 — Counter-issue of homologation ; Eraser v. 
Wilson and Others, 28th Mar. 1842, 4 D. 1171 ; Donaldson v. Millie, 
13th May, 1842, 4 D. 1215 ; Graham v. Watt, 15th July, 1843, 5 D. 
1368; Bryson v, Bryson, 8th Mar. 1845, 17 Jur. 300; Waddell and 
Others v. Waddell's Trustees, 16th May, 1845, 7 D. 605; Scott's 
Trs. V. Bannermann, 22nd Mar. 1847, 9 D. 1052 ; Cairns v, Mariauski, 
30th Mar. 1850, 12 D. 919; Shaw v. Shaw, 6th Mar. 1851, 13 D. 
877 ; Napier v. Sharp, 22nd Dec. 1851, 14 D. 313 ; Gilmour v. Gil- 
mour's Trs., 7th Feb. 1852, 14 D. 454; Clunie u Stirling, 14 Nov. 
1854, 17 D. 15; GaUv. Bird, 3rd July, 1855, 17 D. 1027— Counter- 
issue of homologation to meet the pursuer's issue of facility ; Halliday 
V. Morison, 27th June, 1857, 19 D. 929; M'Culloch v, M*Cracken, 
SrdDea 1857, 20 D. 206; Buchanan v. Heugh's Trs., 19th May, 
1858, 20 D. 947 ; Baird v. Harvey's Trustees, 6th July, 1858, 20 D. 
1220; Mann u Smith, 2nd Feb. 1861, 23 D. 435; M*Kellar v. 
M*Kellar, 6th Dec. 1861, 24 D. 143 ; Morrison v. Maclean's Trs., 
27th Feb. 1862, 24 D. 625; Taylor v. Tweedie, 10th June, 1865, 
3 Macph. 928; Love i?. Marshall, 16th Dec. 1870, 9 Macph. 291; 
Munro v. Strain, 14th Feb. 1874, 1 R 522; Gumming u Skeoch's 
Trs., 17th Jan. 1879, 6 R. 540. 

2. Fraud. Foggo v. Hill, 7th July, 1840, 2 D. 1322 ; Morrison 
V, Morrison, 20th Dec. 1841, 4 D. 337 — Counter-issue of homologation ; 
Summers v. Fairservice, 4th Jan. 1841, 4 D. 347 ; Hastie & Co. v. 
Warden & Son, 12th Dec. 1848, 11 D. 240; Stoppel v. M*Laren, 
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20th Feb. 1849, 11 D. 676; Stoppel v. Stoddart, 16ih Nov. 1860, 
13 D. 61 ; Praaer v. HiU, 17th July, 1852, 14 D. 335 ; M'Cowan v. 
Wright, 10th Mar. 1853, 15 D. 494; Dobie v. Mitchell, 22nd Nov. 
1854, 17 D. 97 ; Purdon and Waddrop v. Rowat's Trs., 19th Dec. 
1866, 19 D. 206; Anstruther v. MitcheU and Cullen, 10th Mar. 
1857, 19 D. 674; Joel v. Hope Johnston, 20th Jan. 1860, 22 D. 
430 ; Morrison v. Somerville, 21st Dec. 1860, 23 D. 232 ; Bennies 
u Dobbie, 26th May, 1863, 1 Macph. 805 ; Turner v. Eraser (Tun- 
nock's Tr.), 29th Jan. 1864, 2 Macph. 509 ; Hogg v. Campbell and 
Others, 12th Mar. 1864, 2 Macph, 848 ; Thorns v. Thorns, 19th 
Dec. 1865, 4 Macph. 252 ; Adamson, Howie, & Co. v. Guild, 7th 
Feb. 1868, 6 Macph. 347 ; Gourlay, &c., v. Watt, Ac, 10th Nov. 
1870, 9 Macph. 115. 

3. Misrepresentation and concealment. Sprott i;. Koss, 16th June, 
1838, 16 S. 1145; Campbell v. BoswaU, 27th Feb. 1841, 3 D. 639; 
M^Lellan t?. Gibson, 22nd Mar. 1843, 5 D. 1032 ; Railton v, Mat- 
thews and Leonard, 27th Jan. 1844, 6 D. 536 ; Eirkpatrick v, Doug- 
las and Others, 6th Mar. 1847, 9 D. 849 ; Eirkpatrick v. Irvine and 
Others, 18th Jan. 1848, 10 D. 367; Miller v. Geils, 16th Feb. 
1848, 10 D. 715; M'Conechy v. M^ndoe, 23rd Dec. 1853, 16 D. 
315; Drummond v, Douglas & Co., 18th July, 1851, 23 Jur. 649; 
Johnston v, Smellie's Trustees, 15th July, 1856, 18 D. 1234 ; John- 
ston V. Johnston and Others, 11th Mar. 1857, 19 D. 706 ; M'Neillie 
V. Cowie, 8th July, 1858, 20 D. 1229 ; M'Whinnie v. Johnston and 
Morrison, 20th Feb. 1864, 2 Macph. 668; Jardine v. Carron Co., 
27th May, 1864, 2 Macph. 1101 ; Alexander v, Alexander, 12th Jan. 
1866, 4 Macph. 291 ; flitchie v. Ritchie's Trustees, 13th Jan. 1866, 
4 Macph. 292; Broatch v, Jenkins, 5th July, 1866, 4 Macph. 1030; 
MTherson v, Campbell's Trs., 17th July, 1869, 41 Jur. 634 ; Bruce 
V. Smith, 5th July, 1872, 44 Jur. 510; Dempsters v. Rae, 1st July, 
1873, 11 Macph. 843; M'Laurin v, Stafford, 17th Dec. 1875, 3 R. 
265 ; Beresford's Trustees v, Gardner, 13th June, 1877, 4 R. 885. 

4. Essential error. Mortimer v. Mitchell, 27th Nov. 1850, 23 
Jur. 64; M'Conechy v. M*Indoe, 23rd Dec. 1853, 16 D. 315; 
Johnston v, Smellie's Trs., 15th July, 1856, 18 D. 1234; Purdon 
and Waddrop u Rowat's Trustees, 1 9th Dec. 1 856, 1 9 D. 206 ; Johnston 
V, Johnston, 11th Mar. 1857, 19 D. 706; Earl of Wemyss and March 
V. Campbell, 6th June, 1858, 20 D. 1090; Adamson v. Glasgow Cor- 
poration Co., 23rd June, 1859, 21 D. 1012; Wilson v. Caledonian 
Railway Co., 6th July, 1860, 22 D. 1408 ; Couston v. Miller, 26th 
Feb. 1862, 24 D. 607; Waddell and Others v. Waddell, 17th Mar. 
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1863, 1 Macph. 635; Hogg and Others v. Campbell and Others, 12th 
Mar. 1864, 2 Macph. 848; Urquhart v. Bonnar, 21st Nov. 1866, 5 
Macph. 45 — ^The alternatives in this issue were disapproved of. 
Munro V. Strain, 14th Feb. 1874, 1 R. 522; M^Laurin v. Stafford, 
17th Dec. 1875, 3 E. 265. 

5. Forgery. Fraser v* Wilson, 28th Mar. 1842, 4 D. 1171 ; 
Graham v. Watt, 15th July, 1843, 5 D. 1368 ; Findlay v. Currie, 7th 
Dec. 1850, 13 D. 278 — Counter-issue of adoption. Gellatly v. Jones, 
nth Mar. 1851, 13 D. 961 ; Earl of Galloway v. Grant, 5th Dec. 
1857, 20 D. 230 — Counter-issue, whether the party alleged to have 
forged was the accredited agent of the respondent. Frost v. North 
of Scotland Banking Co., 16th June, 1858, 20 D. 1135— Counter- 
issue of adoption. 

6. Force and fear. Cairns v. Marianski, 19th July, 1856, 12 D. 
1286; Gelot v, Stewart, 4th Mar. 1870, 8 Macph. 649. A new 
trial and an amendment of the record were allowed on the ground that 
the record did not fairly raise the question between the parties, but 
observed that the issues had been properly extracted from the I'ecord. 
Love V, Marshall, 16th Dec. 1870, 9 Macph. 291. 

7. Intoxication. Johnston u Clark, 19th Dec. 1854, 17 D. 228 ; 
Couston V. Miller, 26th Feb. 1862, 24 D. 607. 

8. Reduction on ground that witnesses did not see the granter 
sign, &c. Cleland v. Cleland, 15th Dec. 1838, 1 D. 254 ; Galletly v. 
Macfarlane and Others, 1st Aug. 1843, 6 D. 1 ; Shaw v. Shaw, 6th 
Mar. 1851, 13 D. 877 ; M'NeiUie v. Cowie, 8th July, 1858, 20 D. 
1229; Couston V. Miller, 26th Feb. 186,2, 24 D. 607; Morrison v. 
Maclean's Trs., 27th Feb. 1862, 24 D. 625 ; Gumming v. Skeoch's Trs., 
17th Jan. 1879, 6 R. 540. 

9. Reductions of decrees-arbitral. M'Phersons v. Ross, 23rd June, 
1831, 9 S. 797; M'Nair's Trs. v. Roxburgh, 16th Feb. 1855, 17 D. 
445 ; Earl of Hopetoun v. The Scots Mines Co. and Borron, 19th 
Mar. 1859, 21 D. 782; Cameron v. Menzies, 25th Jan. 1868, 6 
Macph. 279. 

10. Ob turpem ccmaam, Johnstone v, M'Kenzie's Executors, 4tlr 
Dec. 1835, 14 S. 106. 

11. Gambling. Ainslie v. Sutton, 14th Dec. 1851, 14 D. 184. 

12. Miscellaneous reductions. Cleland v, Fleming, 27th Nov. 1846, 
9 D. 199 ; Earl of Buchan v, Scottish Widows Fund and Life Assurance 
Society, 25th Feb. 1857, 19 D. 551 ; Tolmie v, Cruickshank, 21st 
May, 1859, 21 D. 840. 

See Bankruptcy. 
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HEKITABLE EIGHTS. 

Although the written titles to heritable rights must be inter- 
preted by the Court, questions of fact arise in connection with 
them suitable for jury trial. Prescriptive possession of pro- 
perty, encroachments on property, injury to property, nuisance, 
pollution of streams, and suchlike, afford frequent examples. 

Prescriptive Possession, — The issue runs, whether "for 
forty years or for time immemorial " the pursuer has possessed. 
In the Aberdeen Harbour Comrs. v. Aberdeen Kailway Co.,^ Lord 
Cockburn was of opinion that the words " for time immemorial " 
were unnecessary ; but the old form has been adhered to. The 
issue ought not to aver that the possession has been " in virtue 
of rights and titles," that being a question of law.^ The word 
" property " means enclusive possession,^ but where the dispute 
referred to mussel-fishings, exclusive possession was put in the 
issue.* Forty years' possession means " without interruption." * 
The word " immediately " prior to the interruption complained 
of ought not to be inserted.* Reference may be made in the 
issue to a judicial plan.* In Ferguson u Methven,* it was held 
that the usage and acquiescence following on a lease could be 
proved without a counter-issue. Issues as to rights of way will 
be found under a separate head. 

Injury to Property. — In an action of damages for injury to 

1 Aberdeen Harbour Comrs. v. Aberdeen Railway Co., 24tli Nov. 1862, 
15 D. 75. 

2 Mushet V. Duke of Buccleuch, 18th Jan. 1866, 18 D. 322 ; Nicol v. 
Lord Advocate, 29th Oct. 1868, 7 Macph. 26. 

3 Lindsay v, Robertson, llth Dec. 1868, 7 Macph. 239. 

* Mercer v. Reid, 1st Feb. 1840, 2 D. 520 ; Mackenzie v. Davidson, 27th 
Feb. 1841, 3 D. 646. 

« Geekie v. Proctor, 16th Feb. 1849, 11 D. 651. 

• Ferguson v, Methven, 9th June, 1857, 19 D. 794. 
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crops by flooding, it was held unnecessary to append a schedule 
specifying how much was claimed on account of each kind of 
crop damaged.^ Where a pursuer claimed £400 damages to a 
plantation, and stated at the trial that he claimed £120 as the 
expense of replanting and fencing, and the remainder as 
damage to amenity, he was awarded by the jury £90. Held 
that he was entitled to modified expenses, and the taxed 
amount £160 modified to £140.2 

Nuisance, and Injurioua Use of Property. — ^A nuisance 
is a wrong in itself, and it is unnecessary to put the word 
" wrongfully " in the issue.* In actions for the injurious use 
of property not amounting to nuisance, that word will be put 
in the issue, and under it the defender may prove any justifi- 
able cause of the injury. It has been doubted if the defender 
can prove without a counter-issue that his property has been 
for the prescriptive period the site of ofiensive works. In the 
most recent case* there was no counter-issue. In Ewen v. 
Tumbull's Trs.,^ which related to the pollution of a stream, 
the defenders were held not entitled to put in issue whether 
mill-owners higher up the stream had increased the pollution. 
It was held in the same case that the defenders could prove 
acquiescence in the pollution without a counter-issue. 



EXAMPLES. 
Boundaries op Property. 

1. Declarator of property and servitude of eavesdrop. Steele v, 
Oliver, 25th July, 1832, 10 S. 857. 

2. Whether a path was comprehended in a property. Whether a 
wall was mutual. Mitchell v. Wauchope, 15th Feb. 1842, Boyle's 
Session Papers, 213. 

3. Whether a piece of ground belonged to the pursuer. Counter- 

1 HiU V, Kinloch, let Mar. 1856, 18 D. 722. 

' Lumsden v. Qreat North of Scotland Railway Co., 24th May, 1870, 
8 Macph. 791. 

3 Cooper and Wood v. North British Railway Co., 28th Feb. 1863, 1 Macph. 
499 ; Duke of Buccleuch v. Cowan & Sons, 23rd Feb. 1866, 4 Macph. 475. 

* Duke of Buccleuch v. Cowan & Sons, iupra. 

fi Ewen V. TumbuU's Trs., 21st Feb. 1867, 19 D. 613. 
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issue — whether it was part of the public street. Bichmond v. Inglis, 
24th Jan. 1844, Hope's Session Papers, 328. 

4. Whether the quay of Dalintober was situated within the limits 
of a grant of the harbour of Campbeltown. Whether the Magistrates 
for forty yeai*s had levied duea Magistrates of Campbeltown v. Gal- 
breath, 14th Dec. 1844, 7 D. 220. 

5. Whether a stripe of ground was the exclusive property of the 
pursuers. Geekie and Others v. Proctor and Others, 16th Feb. 1849, 
11 D. 651. 

6. Whether the march between the pursuer's and the defender's 
feus was a line specified in the issue. Campbell v. McLaren, 19th 
Nov. 1861, 24 D. 67. 

Prescriptive Right to Property. 

1. Forty years' possession of piece of ground for landing boats. 
Smellie v. Brown, 12th June, 1835, Hope's Session Papers, 204. 

2. Forty years' possession of a piece of ground as common property. 
Mackenzie v. Magistrates of Fortrose, 9th Mar. 1842, 4 D. 911. 

3. Forty years' possession of a piece of ground as a part of lands 
belonging to the pursuer. Wilson v, Wilson, 7th Aug. 1843, 6 D. 7. 

4. Forty years' enclusive possession of property. Counter-issue 
— ^whether the defenders had possessed it as common property, and 
pastured horses, cattle, and sheep on it. Carnegie v, MacTier, 18 th 
July, 1844, 6 D. 1381. 

5. Forty years' use of the harbour of Ferry-port-on-Craig for vessels, 
and loading and unloading cargoes without the defender charging 
dues on them. Counter-issue — ^Whether for forty years the defender 
had levied dues. Trs. of Harbour of Dundee v. Dougall, 18th July, 
1849, 11 D. 1464. 

6. Forty years' possession of a stripe of ground as part of the 
harbour of Aberdeen. Aberbeen Harbour Comrs. v, Aberdeen Kail- 
way Co., 24th Nov. 1852, 15 D. 75. 

7. Forty years' possession of property by the pursuer. Counter- 
issue — whether the defender had for forty years enjoyed a right of 
way. Mushet v. Duke of Buccleuch, 18th Jan. 1856, 18 D. 322. 

8. Immemorial usage of the links of Musselburgh for walking 
and exercise and playing golf. Sanderson v. Lees and Brown, 22nd 
June, 1859, 21 D. 1011. 

9. Forty years' possession of a servitude of bleaching and drying 
clothes, and pasturing cattle. Rattray v. Tayport Patent Slip Co. 
and Others, 26th June, 1867, 5 Macph. 944. 
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10. Forty years' possession of a ferry. Leslie and Others v. Grieve 
and Others, 2nd Mar. 1861, 33 Jur. 318. 
See Right op Way. 

Injury TO Property. 

1. Damages for wrongously carrying away coal from the pursuer's 
lands. Craich v. Devon Iron Co., 26th Nov. 1852, 2 Stuart 52. 

2. Whether subjects feued to the pursuer were injured through 
the mining operations of the defender. Howie v. Campbell, 31st 
Jan. 1852, 14 D. 377. 

3. Whether the pursuer's farm was flooded through the wrongous 
operations of the defender. Hill v, Kinloch, 1st Mar. 1856, 18 D. 722. 

4. Whether the pursuer's property was injured through a chimney- 
can falling through the roof, which had been insecurely put up by 
the defender. Cleghom v. Taylor, 27th Feb. 1856, 18 D. 664. 

5. Whether the defenders cut through a private railway, the pro- 
perty of the pursuer, and, in consequence of tiieir not having restored 
the connection, were bound to relieve the pursuer of damages and 
expenses incurred by him. Colt v, Caledonian Bailway Co., 2nd 
July, 1859, 21 D. 1108. 

6. Whether the defenders blasted rock near the pursuer's property 
in Ferry-port-on-Craig, culpably and recklessly, to the injury of the 
pursuer. Eattray v. Tayport Patent Slip Co., Ist Mar. 1866, 4 Macph. 
499. 

Nuisance and Injurious Use op Property. 

1. Whether there arose from the works of the defenders smoke 
and vapours to the nuisance of the pursuer. Counter-issue— Whether, 
previous to the pursuer's entry, the smoke or vapours were as great, 
or nearly so, as during the period complained of. Hamilton v. 
Tennant, 14th Feb. 1839, 1 D. 502. 

2. Whether the defender carried on a manufacture to the nuisance 
of the pursuers, or any of them. Gardner and Others v, Fraser, 20th 
July, 1860, 22 D. 1501. 

3. Whether there were thrown off from the defenders' works smoke, 
ifec., to the nuisance of the pursuers. Codper and Wood v. North 
British Railway Co., 28th Feb. 1863, 1 Macph. 499. 

See Pollution of Stream. 

Prescriptive Eight to Water. 

1. Forty years' possession of right to draw water from a mill-run. 
Thorbum v. Charters, 4th Dec. 1841, 4 D. 169. 
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2. Forty years' use of a harbour. Counter-issue — Whether for 
forty years the defender had levied dues. Trs. of Harbour of Dundee 
V. DougaU, 18th July, 1849, 11 D. U64. 

3. Whether for forty years the one-half of the water of the Medwyn 
had been conducted through the lands of the pursuer, and whether the 
defender's operations had diminished the supply. Mackenzie v. Wod- 
drop, 24th Jan. 1854, 16 D. 381. 

4. Whether a water-course had been for forty years possessed by 
the pursuers as proprietors of a feu. Lennox v, Hurlet & Campsie 
Alum Co., 8th Dec. 1859, 22 D. 178. 

5. Forty years* possession of a right of ferry. Leslie and Others 
V, Grieve, 2nd Mar. 1861, 33 Jur. 318. 

Wrongous Diversion of, or Obstruction to. Water. 

1. Whether the defender, without permission, diverted a stream. 
Suttie V. Aitchison, 13th July, 1826, 4 Mur. 86. 

2. Whether a jetty interfered with the navigation of a river. 
Magistrates and Town Council of Perth v. Earl of Zetland, 1 1th Feb. 
1843, 5 D. 545. 

3. Whether, owing to the improper construction of a bridge, a 
stream was obstructed and diverted. Lawson v. North British 
Railway Co., 16th July, 1850, 12 D. 1250. 

4. Whether the defender wrongfully altered the course of a stream, 
whereby the Iquds of the pursuer were flooded. Macfarlane v. Lewis, 
17th July, 1857, 19 D. 1038. 

5. Whether the defender wrongously altered the level of or 
diverted a stream running along the lands of the pursuer. Welsh v. 
Rose & Robertson, 14th Nov. 1857, 20 D. 53. 

6. Whether for forty years a stream ran into the pursuer's lands, 
and whether the defender's operations intercepted and diverted it. 
Hood V. Williamsons, 8th Feb. 1861, 23 D. 496. 

7. Whether the defenders' operations obstructed the water of a 
stream so as to deprive the pursuer of the full use of it. Gardner v. 
Walker & Donald, 19th July, 1862, 24 D. 1430. 

8. Whether a cut was made through a water-course whereby the 
current of water was diverted, and flowed into the mineral workings 
of the pursuer. Mackenzie v, Goldie, 11th Jan. 1866, 4 Macph. 277. 

9. Whether the defender wrongfully constructed an embankment 
to the injury of the pursuer. Lindsay v. Thomson, 15th Nov. 1866, 
5 Macph. 29. 
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Injuey by Water. 



1. Whether, by the fault of the defenders in working coal, the 
water broke into and overflowed the workings of the pursuer. 
Fullarton v. Eglinton's Tra, 16th June, 1841, Hope's Session 
Papers, 298. 

2. Whether water flowed from an upper to a lower floor of a house 
through the fault of the defenders. Weston v. Incorporation of 
Tailors of Potterrow, 10th July, 1839, 1 D. 1218. 

3. Whether flood-water inundated the lands of the pursuer in 
consequence of the defenders' works not being adequate. Samuel v, 
Edinburgh & Glasgow Railway Co., 15th Nov. 1851, U D. 47. 

Pollution op Watee. 

1. Whether the defenders discharged dye-stufls into mill-leads. 
Ewen V. Tumbull's Trs., 21st Feb. 1857, 19 D. 513. 

2. Whether the defenders discharged refuse or impure water into 
the North Esk to the nuisance of the pursuer. Duke of Bucdeuch v. 
Cowan & Sons and Others, 23rd Feb. 1866, 4 Macph. 475. 

BOUNDABIES OF FiSHING. 

1. Whether certain places were within the Water of Solway. 
Oswald and Others v. M*Whir, 13th April, 1835, 1 S. & M'L. 
393. 

2. Whether the Bay of Gruinard extended from Qreenstone Point 
to Point of Stataig. Whether the defender wrongfully flshed for 
salmon in the bay. Counter-issue — ^Whether for forty years the de- 
fender fished for salmon opposite his lands. Mackenzie v, Davidson, 
27th Feb. 1841, 3 D. 646. 

3. Whether the salmon fishing of Bonay comprehended the fishing 
of Kyle. Ross v. Ross, 26th June, 1852, 24 Jur. 553. 

Pbescbiptive Right to Fishing. 

1. Whether for forty years the pursuer and his predecessors fished 
and moored boats opposite or adjacent to the defender's lands, and 
whether the defender's operations obstructed the exercise of their 
rights. Counter-issue — ^Whether the pursuer acquiesced in the de- 
fender's operations. Berry v. Wilson, Ist Dec. 1841, 4 D. 139. 

2. Whether the pursuer and his predecessors had for forty years 
possessed the salmon fishings on the south side of the Tweed opposite 
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the defender's lands. Bamsay and Others v, Duke of Roxburghe, 
9th Feb. 1848, 10 D. 661. 

3. Whether the pursuer and his predecessors had for forty years 
exercised the right of salmon fishing ex adverao of the defender's 
lands. Fraser v. Grant, 16th Mar. 1866, 4 Macph. 1196. 

4. Whether for forty years the pursuers had exclusive possession 
of the fishing for mussels in the river Eden between points named. 
Lindsay v, Robertson, 29th May, 1868, 6 Macph. 889. 

5. Whether for forty years the pursuers and their predecessors, as 
proprietors of the barony of Muchalls, possessed the salmon fishings 
in the sea opposite said barony. Nicol, <&c. v. Lord Advocate, 29th 
Oci 1868, 7 Macph. 26. 

6. Whether for forty years the pursuers as proprietors of the 
barony of Dunglass possessed the salmon fishings opposite said 
barony. Lord Advocate v. Hall, 19th July, 1873, 11 Macph. 967. 

Wrongous Fishing. 

1. Whether the defender wrongfully fished for trout. CampbelPs 
Trs. V. Macalister's Trs., 10th Feb. 1841, Boyle's Session Papers, 207. 

2. Whether the defender wrongfully fished for salmon. Duke of 
Sutherland v. Ross, 23rd Jan. 1844, 6 D. 425. 



Digitized by VjOOQIC 



J 



RIGHT OF WAY. 63 



EIGHT OF WAY. 

In an action of declarator by a proprietor that he had exclusive 
possession of a road, the defender who claimed right as one of 
the public was appointed to stand pursuer in the issue, but 
Lord Cockburn observed that there was no general rule.^ The 
termini of a public road must be public places,^ and the evidence 
must show that* the public used the road between the termini 
on their ordinary avocations.^ Observations as to what is a 
public place will be found in Scott v. Drummond, and Duncan 
V. Lees.* The public termini need not be on the lands of the 
defender if the road commences at one public place and, running 
through these lands, ends at another.^ The course of the road 
not only through these lands, but before reaching and after 
leaving them, must be put generally in the issue.^ In order 
to establish a public right of way across unenclosed land, it 
must be shown that the public used a definite and ascertained 
track ; ^ but where the right claimed was between public 
places along and partly upon the margin of the sea-shore, an 
issue was allowed, although no beaten track was alleged.^ The 
right was described as " a public right of way for foot pas- 

1 Bates and Baring v, M*Queen, Ist Mar. 1853, 16 D. 455. 

2 Cuthbertson v. Young, 9th July, 1851, 13 D. 1308 ; Ferguson v, Hoyle, 
4tli Feb. 1859, 21 D. 430 ; Wilson v, Hagart, lOth June, 1862, 24 D. 1086 ; 
Duncan v. Lees, I3tli Dec. 1870, 9 Macph. 274. 

3 Jenkins v, Murray, 12th July, 1866, 4 Macph. 1046. 

* Scott V, Drummond, 12th June, 1866, 4 Macph. 819 ; Duncan v. Lees, 
13th Dec. 1870, 9 Macph. 274 ; Duncan v. Lees, 20th June, 1871, 9 Macph. 
865. 

« Crawfurd v, Menzies, 12th June, 1849, 11 D. 1127 ; Campbell v. Lang, 
6th May, 1863, 15 D. (H.L.) 41 ; Cuthbertson v. Young, supra. 

« Wilson V, Hagart, supra. 

7 Mackintosh v. Moir, 28th Feb. 1871, 9 Macph. 574. 

8 Cuthbertson v. Young, supra. 
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sengers." No servitude of using private ground for walking 
and recreation/ or a private loch for curling, skating, &c., can 
be acquired,^ but a right of walking on the sea-shore,^ and of 
walking and golfing on links or open spaces held by the 
superior or the corporation of a burgh has been recognised.* 
It is now decided that the verdict finds the direction of the 
road, but leaves it to the Court to fix the precise line.** In 
Mackintosh u Moir^ will be found observations on the case of 
White V. Lord Morton's Trs.,^ where an opposite decision was 
given. In Jenkins v. Murray,^ there was a deviation 
of several yards between the line claimed and proved, but 
while allowing a new trial on other ' grounds, the Court 
did not attach much importance to this. A pursuer is not 
bound to put in issue " uninterrupted possession," * nor 
that the possession " immediately " preceded the interruption 
complained of.® Under an issue whether the pursuer and his 
tenants had possessed *' a footpath " through the lands of the 
defender, the presiding judge refused to rule that the issue 
only raised a question as to a servitude road, and not as to 
a public or parish road ; ^® and an averment of a right of way 
by the public, and particularly by the burgesses of Renfrew, 
was held to warrant only an issue of a public right of way, and 
not whether, irrespective of the public, the burgesses of Ren- 
frew had acquired a right.^^ Where an issue of forty years' 



1 Dyce V. Lady James Hay, lOth July, 1849, 11 D. 1266 ; Magistrates of 
Edinburgh v. Magistrates of Leith, lOth July, 1877, 4 R. 997. 

2 Harvey v, Lindsay and Others, 23rd June, 1853, 15 D. 768. 

8 Magistrates of Dundee v. Hunter, 4th June, 1858, 20 D. 1067. 

* Cleghom v. Dempster, 17th May, 1805, 13 F.C. 466 ; Magistrates of 
Earlsferry v. Malcolm, 12th June, 1829, 7 S. 755 ; Sanderson v. Lees and 
Brown, 22nd June, 1859, 21 D. 1011. 

^ Mackintosh v, Moir, 2nd Mar. 1872, 10 Macph. 517 ; Magistrates of 
Earlsferry v. Malcolm, 23rd Nov. 1832, 11 S. 74. 
« White V. Lord Morton's Trs., 13th July, 1866, 4 Macph. (H.L.) 53. 
^ Jenkins v. Murray, supra, 

• Ferguson v. Hoyle, supra. 

9 Mercer v, Reid, Ist Feb. 1840, 2 D. 520. 

10 M*Ghie v. M*Kirdy, 2nd Jan. 1850, 12 D. 443. 

" Campbell v. Lang, 6th May, 1853, 15 D. (H.L.) 41. 
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possession of "a public road" was tried in 1865, the jury 
found that, prior to 1806, the road had been used for all pur- 
poses, but that since that yea,! it had only been used for foot 
passengers. This was held a verdict for the pursuers as to a 
footpath, but for the defender as to a road for horses, carts, 
and cattle.^ 



EXAMPLES. 

1. Forty years^ possession of a public road or footpath. Cameron 
and Gunn v. Ainslies, 21st Jan. 1848, 10 D. 446. Counter-issue of 
homologation and acquiescence. Crawfurd v. Menzies, 12th June, 
1849, 11 D. 1127 • Cuthbertson and Others v. Young, 9th July, 1851, 
13 D. 1308 ; Forbes v. Morison, 3rd Dec. 1851, 14 D. 134 ; Camp- 
bell V, Lang, 6th May, 1853, 15 D. (H.L:) 41 ; Mushet v. Duke of 
Buccleuch, 18th Jan. 1856, 18 D. 322; Tulloch and Others v, 
Bairdand Others, 11th June, 1859, 21 D. 957; Ferguson and Others v. 
Hoyle, 4th Feb. 1859, 21 D. 430 ; Magistrates of Elgm and Others v. 
Robertson and Others, 17th Jan. 1862, 24 D. 301 ; Wilson v. Hagart 
and Others, 10th June, 1862, 24 D. 1086 ; Davidson and Others v. Earl 
of Fife and Others, 5th June, 1863, 1 Macph. 874 ; Jenkins and Others v, 
Robertson and Others', 9th June, 1864, 2 Macph. 1162 ; White v. 
Lord Morton's Trs., 13th July, 1866, 4 Macph. (H.L.) 63 ; Macfarlane 
and Others v. Morrison and Others, 19th Dec. 1865, 4 Macph. 257 ; 
Jenkins and Others v. Murray, 12th July, 1866, 4 Macph. 1046 ; Scott 
V. Drummond, 17th May, 1867, 5 Macph. 771 ; Murray and Others v. 
Arbuthnot, 29th Nov. 1870, 9 Macph. 198 ; Duncan v. Lees, 13th 
Dec. 1870, 9 Macph. 274 ; Mackintosh v, Moir, 28tL Feb. 1871, 
9 Macph. 574; Duncan v. Lees, 20th June, 1871, 9 Macph. 855. 

2. That roads claimed had not been possessed for forty years as 
public roads. Napier's Trs. v. Morrison, 19th July, 1851, 13 D. 
1404 ; Bates and Baring v. McQueen, 1st Mar. 1853, 15 D. 455. 

3. Forty years' possession of roads by proprietors of neighbouring 
lands and their tenants. Berry v, Wilson, 1st Dec. 1841, 4 D. 139. 
Counter-issue of acquiescence. M'Ghie v. M*Kirdy, 2nd Jan. 1850, 
12 D. 442 ; Anderson v. MaxweU, 6th July, 1855, 17 D. 1072. 

4. Forty years' possession of footpaths by inhabitants of a village. 
Mercer v. Reid, 1st Feb. 1840, 2 D. 520 ; Mercer v. Rutherford, 
18th Feb. 1840, 2 D. 616. 

1 Macfarlane and Othera v. Morrison, 19th Dec. 1865, 4 Macph. 257. 
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5. Forty years' possession of a road passing through the lands of 
proprietors not parties to the action, and thence through the de- 
fender's lands. Crawfurd v. Menzies, 12th June, 1849, 11 D. 1127. 

6. Forty years' possession of a footpath along or upon the margin 
of the sea-shore. Cuthbertson and Others v. Young, 9th July, 1851, 
13 D. 1308. 

7. Declarator that a road was pjiblic, or at least that the pursuer 
had a servitude over it. Forbes v, Morison, 3rd Dec. 1851, 14 D. 
134. 

8. Declarator that a road had been used as part of a public road 
between two public places. Ferguson and Others v. Hoyle, 4th Feb. 
1859, 21 D. 430. 

9. Forty years' possession of links for walking and exercise and 
playing golf. Sanderson v. Lees and Brown, 22nd June, 1859, 21 
D. 1011. 

10. Declarator that the defender evaded payment of toll. Ken- 
frewshire Road Trs. v. Reid, 15th Feb. 1861, 23 D. 539. 

1 1. Forty years' possession of a public road over unenclosed ground. 
Macintosh and Others v, Moir, 28th Feb. 1871, 9 Macph. 574. 
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LANDLOKD AND TENANT. 

In an action as to the boundaries of a subject let, it was held 
competent to refer in the issue to a judicial plan.^ In an 
action for damage done to crop, it was held unnecessary to 
specify how much was claimed for each kind of crop.^ Where 
the taking of clay from a farm was alleged to be both in 
breach of the lease and of reserved rights, the issue ran, 
whether the defender "wrongfully took and used the clay," 
without asking if he did so in violation of the lease.^ 

Sequestrations. — These are used periculo petentis.^ 

Excess of Game. — The Game Laws (Scotland) Amendment 
Act, 1877,^ must now be kept in view. 

Counter-Issues. — To construe a lease by usage and acquies- 
cence does not require a counter-issue.^ 



EXAMPLES. 

Subject Let. 

1. Whether a mineral substance wrought by the tenant of a 
mineral field had been let to him. Gillespie v. Russell, 14th Nov. 
1854, 17 D. 1. 

, 1 Geekie v. Proctor, 16th Feb. 1849, 11 D. 651. 
2 Hill v. Kinloch, Ist Mar. 1856, 18 D. 722. 
8 Ferguson v. Methven, 9th June, 1857, 19 D. 794. 

* Wolthekker v. Northern Agricultural Co., 20th Dec. 1861, 1 Macph. 
211. 

* 40 & 41 Vict. c. 28 (Game Laws (Scotland) Amendment Act, 1877). 

* Ferguson v. Methven, gupra. 
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2. Whether a tract of land was taken as a deer forest under essen- 
tial error. Earl of Wemyss v. Campbell, 6th June, 1858, 20 D. 
1090. 

Eesting-owing under Lease. 

1. Resting-owing for meliorations. Fraser v. Fraser, 13th Dec. 
1831, Boyle's Session Papers, 155. 

2. Resting-owing rent for a quarry. Sutherland & Co. v. Hay, 
12th Dec. 1845, 8 D. 283. 

3. Whether it was agreed that the defender was to grant a lease to 
the pursuer, and was indebted in a sum expended for meliorations. 
Heddle v. Baikie, 14th Jan. 1846, 8 D. 376. 

4. Resting-owing rent for furnished apartments. Counter-issue — 
If defender was justified in leaving by the misconduct of the pursuer. 
Flowers v. Graydon, 18th Dec. 1847, 10 D. 306. 

Failure to give or take Possession. 

1. Damages by tenants whose leases had been reduced. Dalziel 
and Others v, Duke of Queensberry's Exrs., 27th Dec. 1825, 4 
Mar. 10. 

2. Damages for failure to put in possession. Goskirk v. Edinburgh 
Railway Station Access Co., 19th Dec. 1863, 2 Macph. 383. 

Breach of Lease or of Reserved Rights. 

1. Damages for failure to erect buildings. Watson and Others v. 
Kidston, 11th July, 1839, 1 D. 1254. 

2. Damages for failure to repair and furnish. Brakinrig v, Men- 
zies, 17th Dec. 1841, 4 D. 274. 

3. Damages for failure to have turnips fed oflf by sheep according 
to agreement. Logan v. Ellice, 6th Mar. 1850, 12 D. 841. 

4. Damages for failure to- repair. Grahams v, Gordon, 2nd Feb. 
1841, 3 D. 479 ; Budge v. Balfour, 6th July, 1852, 14 D. 943. 

5. Damages for injury to a quarry by mining. Muirhead v. Ten- 
nant & Co., 19th July, 1854, 16 D. 1106. 

6. Damages for wrongfully taking clay. Ferguson v. Methven, 9th 
June, 1857, 19 D. 794. 

7. Damages for setting fire to heather. Grant v. Gentle, 11th 
July, 1857, 19 D. 992. 

8. Damages for mis-cropping. Mackenzie v. Monro, 8th Dec. 1860, 
23 D. 144. 

9. Damages for being violently dispossessed of subjects let. Bur- 
net V. Stewart, 6th Mar. 1863, 1 MacpL 524; 
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Excess of Game. 

1. Damages for injury by game. Wilson v. Wemyss and Erskine's 
Trs., 22nd Jan. 1848, Hope's Session Papers, 362. 

2. Damages for excessive preservation of game. Broad wood v. 
Hunter, 19th July, 1855, 17 D. 1139 ; Syme v. Earl of Moray, Uth 
Jan. 1868, 6 Macph. 217. 

Damage by Floods. 

Damage by floods caused by operations of the defender. Hill 
V. Kinloch, 1st Mar. 1866, 18 D. 722. 

Wrongous Diligence. 

1. Damages for wrongous sequestration. Graham's v. Gordon, 2nd 
Feb. 1841, 3 D. 479 -, Oswald v. Graeme, 26th June, 1851, 13 D. 
1229. 

2. Damages for wrongful removal Bisset v, Whitson, 27th July, 
1843, 5 D. 5. 

3. Resting-owing to trustee in sequestration, proceeds of sale under 
sequestration. Resting-owing for intromission with bankrupt's effects. 
Resting-owing proceeds of sale under poinding. Roberts v, Wallace 
and Douglas, 28th July, 1842, 5 D. 6. 

4. Damages for wrongfully obtaining a decree of removing. Mit- 
chell V. Berwick and Others, 4th Feb. 1845, 7 D. 382. 

5. Damages for oppressive sale under a sequestration. Robertson 
V. Galbraith, 16th July, 1857, 19 D. 1016. 

6. Resting-owing by purchaser for com purchased in breach of 
right of hypothec. Bams v. Allan & Co., 1st June, 1864, 2 Macph. 
1119. 

7. Damages for wrongful ejection during the night-time. Mac- 
gregor v. Viscount Strathallan, 13th July, 1864, 2 Macph. 1339. 
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TRUST. 

Issues against directors of public companies and statutory 
trustees will be found under the heads Partnership, Personal 
Injury, and Miscellaneous Issues. 

Where trustees are accused of wrongful but not fraudulent 
acts, the issues run whether they " wrongfully, and in contra- 
vention of their duty as trustees," did, or omitted to do, the 
acts referred to. Where trustees were exempted from liability 
by the trust-deed. Lord President Boyle directed the jury that 
" wrongfuUy and in contravention of their duty as trustees " 
meant gross and culpable negligence, and an exception to that 
ruling was disallowed.^ Where averred that a defender had 
been entrusted with deposit-receipts, and had wrongfully 
appropriated the contents, the pursuer proposed an issue of 
resting-owing, but it was held he must take an issue of 
wrongful appropriation.^ 



EXAMPLES. 

1. Damages against the representatives of trustees for allowing 
funds to remain in the hands of one of their number, factor to the 
trust. Robertson v, Mackenzie, 14th June, 1854, 26 Jur. 498. 

2. Damages against a trustee for allowing trust-money to remain 
in the hands of his co-trustee. Home v, Menzies, 10th July, 1845, 
7 D. 1010. 

3. Whether a deceased accepted and acted as a trustee. Whether, 
in contravention of his duty as trustee, he allowed trust-money to be 
uplifted by the truster, to the detriment of the trust-estate. Whether 

1 Home V. Menzies, 10th July, 1845, 7 D. 1010. 

2 Moflfats V. Underwood, 23rd Nov. 1860, 23 D. 48. 



Digitized by VjOOQIC 



TRUST. 61 

he wrongfully failed to recoyer trust-money. Stewart v. Macfar- 
lane, 7th Mar. 1856, 18 D. 786. 

4. Failure to account by a trustee and resting-owing on an ac- 
counting. Forbes v. Campbell, 15th July, 1857, 19 D. 1008. 

5. Resting-owing on ground that a law-agent had been entrusted 
with a bill and deposit-receipt, and had not accounted for the con- 
tenta Mackenzie v. Brodie, 19th Mar. 1859, 21 D. 804. 

6. Whether the defender wrongfully appropriated the contents of 
deposit-receipts entrusted to him, and was resting-owing the amount. 
Moffats V. Underwood, 23rd Nov. 1860, 23 D. 48. 

See Partnership and Joint- Adventure (Public Company); 
Personal Injury ; and Miscellaneous Issues. 
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BANKRUPTCY. 

A CREDITOR petitioning for sequestration is not privileged.^ 
Fraudulent preferences are frequent subjects of issues; an 
issue on fraud at common law, being usually conjoined with 
one on the Act 1621, c. 18, or 1696, c. 5. In a reduction 
under the Act 1621, c. 1,8, it was held necessary to aver 
on record that the grantor was insolvent, but not to put 
this expressly in the issue.^ Although it was admitted 
the defender was conjunct and confident, and the pui-suer 
argued that it lay on the defender to prove onerosity, the 
Court adjusted the issue in the usual terms, leaving it to the 
Judge at the trial to determine on whom the onus of proof 
lay.^ Where an issue ran — If a translation to an assignation 
had been taken in the knowledge that the assignation had 
been granted to a conjunct and confident person, without true, 
just, and necessary cause, it was held unnecessary to ask if 
the translation had been granted without a price.* Where 
the averment was that a bond was a sham, the fraud of the 
disponee, as well as that of the bankrupt, was put in the issue.^ 
Where a brother on the eve of absconding made over funds to 
his sister, who placed them on a deposit-receipt, it was held 
suflBcient to ask if the receipt was fraudulent, and an objection 
was repelled that it must also be asked if the transaction was 
80.^ Where the pursuers had placed negotiable instruments in 

1 Wolthekker v. Northern Agricultural Co., 20tli Dec. 1862, 1 Macph. 
211 ; Kennedy v. Police Comrs. of Fort-William, 12tli Dec. 1877, 5 R. 302. 

2 M*Cowan v. Wright, 6th July, 1852, 14 D. 968; Bolden v. Ferguson, 
6th Mar. 1863, 1 Macph. 522. 

3 Home V. Hay, 21st Feb. 1847, 9 D. 651. 

* Caird v. Key and Others, 3rd Dec. 1857, 20 D. 187. 
fi Forsyth v, Duncan, 8th July, 1863, 1 Macph. 1054. 
Dobie v. MTarlane, 22nd Nov. 1854, 17 D. 97. 
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the hands of the bankrupt, and he had indorsed them, as was 
alleged, in contravention of the Act 1696, c. 5, it was held 
that the issue must ask not only if the indorsations were 
fraudulently made by the bankrupt, but if they were fraud- 
ulently received by the indorsee.^ The issues in Hastie v. 
Johnston 2 were disapproved of in Stoppel v. Maclaren & Co.^ 



EXAMPLES. 
Raneinq. 

1. Whether the pursuer advanced a sum for the bankrupt, and 
whether the defender wrongfully refused to rank the pursuer. 
Morton v. Black, 11th Jan. 1843, 5 D. 411. 

Fraud. 

1. "Whether a bill of lading was fraudulently indorsed by the 
bankrupt and received by the defenders. Whether it was fraudulently 
indorsed by the bankrupt to the defenders, in the mutual knowledge 
of the bankrupt's insolvency, to disappoint the legal rights of his 
creditors. Stoppel & Son v. Maclaren <fc Co., 20th Feb. 1849, 11 
D. 676. 

2. Whether a deposit-receipt was taken in the name of the de- 
fender to disappoint the legal rights of the pursuers as creditors of 
the bankrupt. Dobie <fc Co. v, M'Farlane, 22nd Nov. 1854, 17 
D. 97. 

3. Whether a bond was granted by the bankrupt and taken by the 
defender fraudulently to disappoint the legal rights of the creditors of 
the bankrupt. Forsyth (Thompson's Trustee) v. Duncan, 8th July, 
1863, 1 Macph. 1054. 

4. Whether a bill of lading was fraudulently indorsed and received. 
Whether the defenders accepted a sale or transference of a cargo in 
the knowledge that the sellers had fraudulently obtained the bill of 
lading. Adamson, Howie, <fe Co. v. Guild, 7th Feb. 1868, 6 Macph. 
357. 

1 Stoppel & Son t?. Maclaren & Co., 20th Feb. 1849, 11 D. 676 ; Adamson 
Howie, & Co. v. Guild, 7th Feb. 1868, 6 Macph. 357. 

2 Hastie v, Johnston, 12th Dec 1848, 11 D. 247. 

3 Stoppel & Son v, Maclaren & Co., swpra. 
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Reductions under the Act 1621, c. 18. 

Home V. Hay, 12th Feb. 1847, 9 D. 651; M'Cowan v. Wright, 
6tli July, 1862, 14 D. 968 ; Caird v. Key and Others, 3rd Dec. 1857, 
20 D. 187; Bolden v. Ferguson, 6th Mar. 1863, 1 Macph. 522; 
Thomas v. Thomson, 20th July, 1865, 3 MacpL 1160. 

Reductions under the Act 1696, c. 5. 

McClelland v. Rodger & Co., 9th Feb. 1842, 4 D. 646; Anderson 
v. Walker, 29th Mar. 1842, 4 D. 1180; Stoppel & Son v. Maclaren 
& Co., 20th Feb. 1849, 11 D. 676; Connon v, Ballinten, 26th Jan. 
1853, 2 Stuart, 376 ; Ramsay v. Donald «fe Son, 3rd Mar. 1854, 16 
D. 720 ; Morrison v. The Carron Co. and Dawson, 20th July, 1854, 
16 D. 1125; Taylor v. Farries, 8th Mar. 1855, 17 D. 639; Lindsay 
v. Shield, 19th Mar. 1862, 24 D. 821 ; Adamson, Howie, & Co. v. 
Guild, 7th Feb. 1868, 6 Macph. 357. 

Collusive Agreements, in reference to Compositions. 

1. Whether an assignation was granted by an insolvent, and ac- 
cepted by the defenders, in implement of a corrupt stipulation that 
the debts due to the defenders should be paid in full Robertson v. 
Ainslie's Trs., 13th July, 1837, 15 S. 1299. 

2. Whether a promissory-note was granted under a collusive agree- 
ment that the defenders should receive a preference beyond the com- 
position payable to the other creditors of the granter. Dickson v, Lee 
Brothers, 18th May, 1858, 20 D. 945. 
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SALE. 

CoTistitution of the Contract — The ordinary form of the 
issue is — Whether the goods were sold and delivered and the 
defender is resting-owing the sum sued for, or any part thereof. 
If the contract is in writing, the Court will either construe it 
and prefix the construction to the issue,^ or prefix the writing, 
and leave it to the presiding Judge to construe it.^ If custom of 
trade is founded on, it must be averred, and it has been 
questioned if it must not be put in the issue.^ In Tupper & 
Carr v, Rowell,* the issue ran whether the goods were delivered 
upon the order and on account of the defender, and in Blaikie 
V. Aberdeen Kail way Co.,^ where an offer and acceptance were 
dated in February, 1846, and a modification in June following, 
whether " in the course of the year 1846 " a contract was 
entered into. In Bell v. Anderson^ the goods were said to 
have been purchased by an agent, whose authority was denied. 
Under the issue whether the goods were sold and delivered, 
such questions as if they were insufiicient, or short in weight 
or quantity, or not purchased, but delivered on some other 
footing, may be tried. These and other defences may, however, 
be made the subject of counter-issues. 

Breach of the Contract. — The issue is — Whether the defender 
" failed " or " wrongfully failed " to deliver or take delivery. 

1 Haldane r. Gray, 28th May, 1842, 4 D. 13p7. 

2 Rampling v. Lord Belhaven, 13th Mar. 1849, 11 D. 1032. 

3 Milne v. Samson, 26th Dec. 1843, 6 D. 355 ; Mackenzie v, Dunlop, 
Wilson, & Co., 7th Dec. 1853, 16 D. 129. 

♦ Tupper & Carr «. Rowell, 5th Mar. 1858, 20 D. 758. 

6 Blaikie v. Aberdeen Railway Co., 19th Nov. 1851, 14 D. 66. 

8 Bell V. Anderson, 8th Feb. 1862, 24 D. 603. 
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In the more recent cases the word " wrongfully " has been 
omitted. 

Warranty. — Goods are now purchased at the risk of the 
purchaser, if the seller is unaware of a defect, unless there has 
been an express warranty, or the goods have been sold for a 
specified purpose.^ This only applies when the purchaser has 
acquired right ad rem specijicam.^ Observations on the words 
" express warranty," and as to the proof of verbal warranty, 
will be found in Kose v. Johnston.^ 

Recovery of Penalties. — The modification of a penalty or 
liquidate damages generally lies with the Court, but issues 
have occasionally been adjusted.* 



EXAMPLES. 
Constitution, Eesting-Owino under, and Breach of, Sale. 

1. Damages for failure to grant a sufficient title in terms of missive 
letters and articles of roup. Ealston v. Fatquharson, <fec., 17th 
June, 1830, 8 S. 927. 

2. Damages for failure to deliver bones according to sample. 
Counter-issue— Damages for failure to take delivery. Macdonald v. 
Glenny, 19th June, 1840, Boyle's Session Papers, 208. 

3. Eesting-owing money expended on the faith of an agreement to 
convey land. Homologation and acquiescence in the expenditure. 
BeU V. Bell, 9th July, 1841, 3 D. 1201. 

4. Damages for failure to implement an agreement to supply 
whisky. Contract construed by tJie Court. Haldane v. Gray, 28th 
May, 1843, 4 D. 1307. 

5. Damages for failure to implement agreement to sell herrings. 
Whealler v. Methuen, 9th Jan. 1843, 5'D. 402. 

6. Damages for failure to deliver wood under an agreement said to 



1 19 & 20 Vict. c. 60 (Mercantile Law Amendment Act (Scotland), 1866). 
See 5. 

« Hutchison v. Henry and Corrie, 26th Nov. 1867, 6 Macph. 57. 

3 Rose V. Johnston, 2nd Feb. 1878, 6 R. 600. 

* Forrest and Barr v. Henderson, 26th. Nov. 1869, 8 Macph. 187 ; Her 
Majesty's Advocate v. Hogarth & Co., 18th Mar. 1859, 21 D. 779 ; Craig v. 
M'Beath, 3rd July, 1863, 1 Macph. 1020, 
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have been adopted by the defender. Vertue v. Lord Ward, 21st June, 
1843, 5 D. 1251. 

7. Resting-owing for failure to accept delivery of wood. Counter- 
issues — (1) Damages for failure to deliver according to agreement ; 
and (2) Resting-owing freight and outlays. Milne v. Samson, 26th 
Dec. 1843, 6 D. 355. 

8. Resting-owing under sale of piano. Aitchison v. Robertson, 
25th July, 1846, 9 D. 15. 

9. Resting-owing under sale of a horse. Counter-issues — (1) 
Unsoundness, and (2) Breach of warranty. Fisher v. Ure, 27th July, 
-1846, 9 D. 17. 

10. Damages for failure to implement sale of railway sleepers. 
Forster v. Barclay, 9th June, 1847, 9 D. 1199. 

11. Damages for failure to implement sale of iron. Higgins & 
Son V, Dunlop, Wilson, & Co., 3rd July, 1847, 9 D. 1407. 

12. Damages for failure to deliver railway stock Howie v. 
Anderson, 14th June, 1848, 10 D. 355. 

13. Resting-owing under agreement to furnish refreshments. 
Oflfer and acceptance prefixed to the issue. Rampling v. Lord Bel- 
haven, 13th Mar. 1849, 11 D. 1032. 

14. Damages for failure to implement sale of turnips. Nicholson 
V. Kennedy, 5th Jan. 1850, 12 D. 445. 

15. Resting-owing price of, and calls paid, on shares. Carricks 
and M'Kirdy v. Saunders and Allan, 1st Mar. 1850, 12 D. 812. 

16. Damages for failure to take delivery of rails. Wilson v. Glas- 
gow and South- Western Railway Co., 25th July, 1851, 14 D. 1. 

17. Damages for partial failure to take delivery of railway chairs. 
Blaikie Brothers v. Aberdeen Railway Co., 19th Nov. 1851, 14 D. 66. 

18. Damages for failure timeously to deliver iron. Mackenzie v. 
Dunlop, Wilson, & Co., 7th Dec. 1853, 16 D. 129. 

19. Resting-owing under sale of oats, <fec., to the defender individu- 
ally. Allan V. M'Murray, 20th June, 1855, 17 D. 969. 

20. Resting-owing price of cattle purchased by the pursuer for, 
and delivered to, the defender. Counter-issue — Damages for having 
sent cattle to the defender infected with disease. Stott v, M'William, 
7th July, 1855, 17 D. 1074. 

21. Resting-owing price of shares advanced by the pursuers to the 
defender. Counter-issues — (1) False and fraudulent inducements to 
purchase the shares ; and (2) Misrepresentation by the pursuers as 
the brokers of the defenders. National Exchange Co. v. Drew and 
Dick, 16th Feb. 1856, 18 D. 614. 
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22. Eesting-owing price of tar and butter. Counter-issue— Failure 
timeously to deKver. Macleod <k Co. v. Crawford, 19th Feb. 1856, 
18 D. 618. 

23. Damages for failure to deliver starch. Melville v. Critchley, 
22nd Feb. 1856, 18 D. 643. 

24. Damages for failure to deliver wheat. Baird and Rintoul v, 
Reilly and Bald, 6th Mar. 1856, 18 D. 734. 

25. Resting-owing for failure to deliver railway sleepers. Barclay 
ds Co. V. Anderston Foundry Co., 3rd July, 1856, 18 D. 1190. 

26. Resting-owing for goods sold and delivered upon the order and 
on account of the defenders. Tupper <fe Carr v, Rowell & Co. 5th 
Mar. 1858, 20 D. 758. 

27. Damages for failure to deliver glass for certain contracts. 
M'Alister v, British Plate Glass Co., 19th Feb. 1859, 21 D. 546. 

28. Resting-owing price of ale. Edinburgh and Leith Brewing 
Co. v. Reid, 12th Nov. 1861, 24 D. 26. 

29. Damages for failure to deliver hay. Resting-owing balance of 
bill granted for same. Paterson <fc Co. v. Tods, 8th Jan. 1862, 24 
D. 260. 

30. Resting-owing for potatoes purchased through an agent. Bell 
V. Anderson, 8th Feb. 1862, 24 D. 603. 

31. Resting-owing for potatoes. Trodden v, Sweetman, 25th Feb. 

1862, 24 D. 600; Handyside v, Pringle and M*Dougal, 18th July, 

1863, 1 Macph. 1154. 

32. Damages in respect the defenders in breach of an agreement, 
purchased esparto fibre otherwise than from the pursuer. Counter- 
issue — Failure by the pursuer to implement the agreement by 
imparting full particulars of his treatment of esparto fibre. Rout- 
ledge V, SommerviUe & Son, 16th June, 1866, 4 Macph. 830. 

33. Damages for failure to deliver whisky according to contract. 
Counter-issue — Failure duly to return the whisky. Macfarlane & 
Co. V. Taylor & Co., 10th Mar. 1868, 6 Macph. (H.L.) 1. 

34. Damages for failure to deliver oats for mealing. Hutchison 
<fc Co. V. Henry and Corrie, 26th Nov. 1867, 6 Macph. 57. 

35. Damages for failure to implement a verbal agreement to feu. 
Gordon v, Stewart, 12th Dec. 1868, 7 Macph. 248. 

Warranty. 

Resting-owing under warranty. M*Bey v. Reid, 6th Jan. 1842, 
4 D. 349 ; M^Lellan v. Gibson, 23rd March, 1843, 5 D. 1032 ; Fisher 
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V, Ure, 27th July, 1846, 9 D. 17 ; Balfour v. Wordsworth, 9th July, 
1854, 16 D. 1028; Maule v. Laing & Sons, 25th June, 1853, 15 D. 
778; Oroall & Son u Hunter, 9th Mar. 1855, 17 D. 652; Young 
V. Giffen, 4th Dec. 1858, 21 D. 87 ; Robson v. Thomson, 4th Feb. 
1864, 2 Macph. 593 ; Ferrier v. Dods and Others, 23rd Feb. 1865, 3 
Macph. 561. 

Wrongful Acts connected with Sale. 

1. Damages for wrongfully preventing removal of sugar sold. 
Melrose v. Hastie, 4th Feb. 1850, 12 D. 665. 

2. Damages for wrongfully preventing a sale of lands. Whyte's 
Tr. V. Burt, 13th Feb, 1851, 13 D. 679. 

3. Damages for wrongfully bringing a vessel to sale. Elias v. 
Black, 11th July, 1856, 18 D. 1225. 

4. Resting-owing for wrongful sale of wood belonging to the 
pursuer. Tumbull v. Campbell, 24th June, 1859, 21 D. 1021. 

Penalties and Liquidate Damages. 

1. Resting-owing penalties for unsound beef. Counter-issue — 
Unsoundness caused by the fault of the pursuers. Her Majesty's 
Advocate v, Hogarth «fe Co., 18th Mar. 1859, 21 D. 779. 

2. Whether the defenders failed to implement an agreement as to 
a ship. Whether the pursuer suflfered damage. What the amount 
of the damage. Craig v, M'Beath, 3rd July, 1863, 1 Macph. 1020. 

3. Resting-owing price of Derrick crane. Counter-issues — (1) 
Liquidate damages for failure to deliver in time ; and (2) Damages 
for failure to deliver. Forrest & Barr v. Henderson and Others, 
26th Nov. 1869, 8 Macph. 187. 
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CONTRACT OF CARRIAGE. 

There are various Acts affecting contracts of carriage. Defences 
founded on these ought to be the subjects of counter-issues. 
But under an issue whether a defender failed to deliver, he 
may prove what is equivalent to delivery, such as that he 
delivered to a servant ; and under an issue whether he wrong- 
fully failed, he may prove inevitable accident, or other cause 
exempting from liability. In Wood & Co. v. Peebles Railway 
Co.,^ the words " good order and condition," were explained to 
mean " travel- worthy." Carriage by water, and personal 
injuries received while travelling, are treated under the head- 
ings Shipping and Personal Injury. 



EXAMPLES. 

1. Damages for failure to deliver a pianoforte in good order and 
condition. Wood & Co. v. Peebles Railway Co., 4th July, 1860, 22 
D. 1393. 

2. Damages for failure timeously to deliver lead pipes. Dobson v. 
Edinburgh and Glasgow Eailway Co., Uth May, 1861, 23 D. 872. 

See Shipping and Personal Injury. 



* Wood & Co. V. Peebles Railway Co., 4th July, 1860, 22 D. 1393. 
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SHIPPING 

The issues generally take the forms of resting-owing, breach 
of contract, or damage arising from collision or injury to ship 
or cargo. Where the pursuer alleged that furnishings were 
made on the order of certain of the owners for behoof of 
themselves and the other owners, while some of the defenders 
denied that they had any interest in the vessel at the date of 
the order the issue ran — Whether the pursuer furnished to 
the defenders, or any, and which of them, stores for the use of 
the ship. ^ In an action against a part-owner by his co-owners 
for his share of the cost of repairs, the defence being that the 
repairs were not ordinary repairs, and were made without 
authority, it was held that an issue of resting-owing was 
suflBcient.2 Where it was alleged that goods were injured by 
the " insufficiency of the vessel," and " the gross negligence and 
breach of duty of the master," separate issues were refused.' 
Where goods were stranded, and the consignee brought an 
action for breach of an agreement by which the owners were 
bound " to do what was necessary to protect the cargo," an 
issue of wrongful failure to convey and deliver the goods was 
held sufficient.* In Bartholomew & Co. v. Ruxton and Others,^ 
the goods were damaged, and the defenders sold them after, as 
was alleged, the pursuers had granted a letter of indemnity. 
A shipowner's liability for loss of life or personal injury is 
limited to £15, and for loss or damage to ships or goods to £8 



1 Fyfe V. Harwood and Others, 25th May, 1859, 21 D. 845. 

2 Hamiltons v. Landale, 12th May, 1860, 22 D. 1059. 

3 Begg V. Rhind, 27th Nov. 1850, 13 D. 185. 

* Napier t;. Leith and Others, 22nd Feb. 1869, 21 D. 561. 

* Bartholomew & Co. v. Ruxton and Others, lOth Jan. 1862, 24 D. 277. 
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per ton of his ship's tonnage.^ Salvage may be recovered by 
a personal action or by an action in rem? 



EXAMPLES. 

1. Whether the defender failed to famish cargo at the stipulated 
time and delayed the sailing of a vessel. Wight u Liddell, 21st 
July, 1827, 4 Mur. 325. 

2. Eesting-owing for a cargo of corks landed in a damaged state. 
Urquhart v. Brown, 12th Mar. 1833, 11 S. 567. 

3. Damages for failure to deliver sugar in good condition in 
terms of charter-party. Campbell k Co. v. Tyson and Others, 26th 
June, 1840, 2 D. 1215. 

4. Resting-owing for repairs. Counter-issue — Whether repairs were 
caused by the failure of the pursuers to furnish certain machinery. 
Napier v.. Campbell and Others, 10th Mar. 1841, 3 D. 879. 

5. Resting-owing freight. Gray v. Sutherland, 31st Dec. 1849, 
12 D. 438. 

6. Whether the pursuer shipped cargo on board the defenders' 
vessel. Whether through the insufficiency of the vessel, or the fault, 
negligence, or want of skill of the defenders or those in their employ- 
ment, the cargo was lost or damaged. Begg v. Bhind and Others, 
27th Nov. 1850, 13 D. 185. 

7. Whether the defenders refused to proceed with a vessel in 
breach of a charter-party. Counter-issue — ^Whether the pursuers had 
agreed to employ the vessel in a voyage to Cuba, and whether the 
employment was an undue exercise of the rights conferred on the 
pursuers by the charter-party. Morris & Co. v, Stewart & Co., 26th 
Feb. 1851, 13 D. 782. 

8. Damages for failure to receive goods when tendered for ship- 
ment Fairleys v. O'Halloran and Brown, 21st Nov. 1855, 18 D. 78. 

9. Resting-owing for repairs. Whether the defender approved of 
and adopted the repairs. Ross & Sonsi?. Macgregor, 16th Feb. 1856, 
18 D. 611. 

10. Resting-owing freight. Counter-issue — Damages to cargo 

1 25 & 26 Vict. c. 63 (Merchant Shipping Act Amendment Act, 1862), 
sec. 54. 

2 Duncan v. Dundee, Perth, and London Shipping Co., 8th Mar. 1878, 
5 R. 742. 
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through leaky ccJtidition of the vessel. Young v, Mann, 4th June, 
1857, 19 i). 785. 

11. Damages for failure to deliver goods as per agreement. Napier 
V. Leith and Others, 22nd Feb. 1859, 21 D. 551. 

12. Resting-owing for furnishings. "Fjie v. Harwood and Others, 
25th May, 1859, 21 D. 845. 

13. Besting-owing for advances and furnishings. London Joint- 
Stock Bank v. Stewart & Co., 16th July, 1859, 21 D. 1327. 

14. Damages for injury to wheat during a voyage. Ellis v. Paton, 
18th Feb. 1860, 22 D. 870. 

15. Besting-owing share of sum due for repairs. Hamiltons v. 
Landale, 12th May, 1860, 22 D. 1059. 

16. Damages for collision. Clyde Shipping Co. v. The Glasgow 
and Londonderry Steam Packet Co., 3rd June, 1859, 21 D. 898 ; 
Boettcher v. The CaiTon Co., 17th Jan. 1861, 23 D. 322 ; Morison 
and Milne v. Bartolomeo and Massa, 8th June, 1867, 5 Macph. 848. 

17. "Whether the defenders wrongfully sold goods delivered to 
them for carriage. Bartholomew v. Buxton and Others, 10th Jan. 
1862, 24 D. 277. 

18. Damages for failure to implement agreement to proceed on a 
voyage. Craig & Son v. M^Beath, 3rd July, 1863, 1 Macph. 1020. 

19. Besting-owing for salvage. Counter-issue — Whether the 
services were rendered under contract, and whether the contract was 
just and reasonable. Buchanan and Others v. Ban* and Shearer, 
2nd July, 1867, 5 Macph. 973. 

20. Damages for failure to deliver goods consigned for shipment. 
London and Caledonian Marine Insurance Co. v. London and Edin- 
burgh Shipping Co., and Dundee and Perth Shipping Co., 4th July, 
1867, 5 Macph. 982. 

21. Whether the defenders failed to deliver goods in good order 
and condition. Moliere and Tromp vJ Leith and Amsterdam Steam 
Shipping Co., 5th July, 1867, 5 Macph. 988. 

22. Damages for failure to make ship fit to be classed Al at 
Lloyd's, according to agreement. Gourlay v. Watt, 10th Nov. 1870, 
9 Macph. 107. 

23. Damages for failure to deliver in terms of a bill of lading. 
Steel and Craig v. State Line Co., 16th Mar. 1877, 4 B. 657. 
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PARTNERSHIP— JOINT ADVENTURE— PUBLIC 
COMPANY. 

Partnership and Joint AdveifUure, — Partnership or Joint 
Adventure may be entered into either verbally or by vniting, 
or by facts and circumstances. There is no presumption of 
equality of shares.^ In Aberdeen Town and County Banking 
Co. V, Clark,^ the proportional interests of the partners were 
put in the issue. Where a retired partner pleaded that the 
creditor had accepted the remaining partner as his debtor^ the 
case was tried under an issue of resting-owing.* 

PubUc Company. — In two actions by a company for calls 
where the one defender pleaded that his shares were within 
the knowledge of the company held in trust, and the other that 
he could only be liable if duly registered, counter-issues were 
refused, and the cases sent to trial under issues of resting-owing.* 
In another action, where, after the issue had been adjusted, the 
company cancelled the defender's shares, admitting that they 
were bound to give him credit for their value at the date of 
cancellation, the issue was sent to trial, the Court observing 
that the company would have to credit the sum due, on the 
application of the verdict, if adverse to the defender.^ In an 
action for false and fraudulent representations in annual re- 

1 Campbell's Tra. v. Thomson, 26tli May, 1829, 7 S. 650 ; revd. 14th Feb. 
1831, 5 W. & S. 16. 

* Aberdeen Town and County Banking Co. v. Clark, 29th Nov. 1859, 22 
D. 44. 

3 Nisbet V. Taylor's Exrs., I9th Dec. 1840, 3 D. 332. 

* Caledonian and Dumbartonshire Railway Co. v. Crum, 14th Feb. 1852, 
14 D. 495 ; Do. v. Lockhart, 25th Feb. 1852, 24 Jur. 272. 

* Great Northern Railway Co. v. Inglis, 17th Jan. 1851, 13 D. 497 ; aff. 
17th May, 1852, 24 Jur. 434. 
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ports, the issue ran whether the purchase had been induced by 
false representations ''fraudulently made and promulgated by ^ 
the defenders, and it was observed that this would not cover 
the case of personal representations by the defenders.^ In 
National Exchange Co. u Drew,^ observations were made as to 
what must be proved imder an issue of inducement to purchase 
by the false and fraudulent representations of a joint-stock 
company. In Lindsay v. Johnston,^ it was held unnecessary 
to insert in the issues the dates of the misrepresentations 
although some of the defenders had been directors only for a 
part of the time during which the misrepresentations were 
alleged. In CuUen v. Thomson and Kerr,* it was held that a 
manager and secretary of a bank were liable to a shareholder 
for fraudulent misrepresentations in reports, and could not 
shelter themselves by the plea that they had acted under in- 
structions. In Western Bank u Baird's Trs.,^ an action against 
the representatives of a director was founded on his gross neg- 
ligence. In Jardine's Trs. v, Dawson,^ it was held that the 
defender's intimate knowledge of the affairs of the company 
could be proved without a counter-issue. 



EXAMPLES, 

Partnership. 

1. Whether the pursuer and defender entered into a partnership, 
and whether the defender wrongfuUy put an end to it. Peebles v. 
Turner, 3rd Mar. 1840, Boyle's Session Papers, 202. 

2. Whether stock and trade belonged to a partnership, or to an 
individual partner and the trustee on his estate. Gallic v, Wylie, 
25th Jan. 1845, 7 D. 301 ; Tupper and CaiT v. Rowell, 5th Mar. 1858, 
20 D. 758. 



1 Cullen V. Thomson and Kerr, 16th Dec. 1862, 1 Macph. 142. 

« National Exchange Co. v. Drew & Dick, 27th July, 1860, 23 D. 1. 

3 Lindsay v, Johnston, 10th Jan. 1863, 1 Macph. 255. 

* Cullen V. Thomson and Kerr, 28th July, 1862, 24 D. (H.L.) 10. 

« Western Bank v. Baird's Trs., 22nd Nov. 1872, 11 Macph. 96. 

« Jardine's Trs. v. Dawson, 10th Feb. 1864, 2 Macph. 639. 
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3. Whether the defender's constituent was indebted in a sum due 
by a partnership. Nisbet v. Taylor's Exra, 19th Dea 1840, 3 D. 332. 

4. Whether the pursuer and defender were partners, and carried 
on business as pawnbrokers. Fraseru Hair, 24th June, 1848, 10 D. 
1402. 

5. Whether certain parties carried on business as copartners with 
equal shares. Aberdeen Town and County Banking Co. v. Clark, 
29th Nov. 1869, 22 D. 44. 

6. Whether a defender had not duly intimated his withdrawal 
from a partnership. Whether he held himself out, or allowed him- 
self to be held out as a partner. Gardners v. Anderson, 21st Jan. 
1862, 24 D. 315. 

7. Whether a charge was insisted in solely for behoof of a co-partner. 
Pearson v. Lockharts, 23rd Jan. 1867, 5 Macph. 301. 

Joint Adventure. 

1. Whether the defender was a joint adventurer and resting-owing 
the sum sued for as such. Venables v. Wood, 8th Mar. 1839, 1 D. 
659. 

2. Whether the pursuer and defender were joint adventurers, and 
whether the defender entered into a sale in breach of the joint 
adventure. Home v, Morrison, 3rd July, 1877, 4 R. 977. 

Public Company. 

1. Actions for calls. Whitehaven and Fumess Junction Railway 
Co. V, Bain, 5th Mar. 1850, 12 D. 829; Great Northern Railway 
Co. V, Inglis, 9th July, 1851, 13 D. 1315 ; Newry, Warrenpoint, and 
Rostrevor Railway Co. v, Graham, 7th Dec. 1850, 13 D. 284; Cale- 
donian and Dumbartonshire Railway Co. V, Crum, 14th Feb. 1852, 
14 D. 495 ; National Exchange Co. of Glasgow v. Robertson, 15th 
July, 1854, 16 D. 1083; Caledonian and Dumbartonshire Junction 
Railway Co. v, Lockhart and Others, 14th Nov. 1854, 17 D. 25 ; 
National Exchange Co. v. Drew and Dick, 12th July, 1861, 23 D. 
1278. Counter-issue — ^Whether the pursuers, by false and fraudulent 
representations, induced the defenders to purchase the shares. 

2. Action to be relieved of calls. Black v. Cullen, 13th June, 
1851, 13 D. 1114. 

3. Whether shares in the pursuers' company were sold to the 
defender, and whether the price and expenses were advanced by the 
pursuers for the defenders. Counter-issues — Whether the pursuers, by 
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false and fraudulent representations, induced the defenders to purchase 
the shares. Whether in the purchase the pursuers acted as brokers 
for the defenders, and, in violation of their duty as such, misrepre- 
sented the company's affairs, and induced the defenders to purchase 
the shares. National Exchange Co. v. Drew, 22nd Feb. 1851, 13 D. 
770 ; National Exchange Co. v. Drew and Dick, 16th Feb. 1856, 18 
D. 614; National Exchange Co. v. Drew, 12th July, 1861, 23 D. 
1278. 

4. Damages for alleged false and fraudulent representations by bank 
directors, managers, or secretaries. TuUoch v, Davidson and Others, 
17th July, 1858, 20 D. 1319; 23rd Feb. 1860, 22 D. (H.L.) 7; Dobbie 
V. Johnston and Others, 4th Mar. 1859, 21 D. 624 ; Inglis v» Dunlop, 
Douglas, and Others, 16th Feb. 1861, 23 D. 561 ; Cullen -y. Johnston 
and Others, 16th Feb. 1861, 23 D. 574; Cullen-y. Thomson and Others, 
16th Dec. 1862, 1 Macph. 142 ; Lindsay v. Johnston and Others, 10th 
Jan. 1863, 1 Macph. 255 ; Graham v, "Western Bank of Scotland and 
Liquidators, 2nd Feb. 1864, 2 Macph. 559; Jardine's Trs. v. 
Dawson and Others, 10th Feb. 1864, 2 Macph. 639 ; Gordon v. 
Davidson and Others, 22nd June, 1864, 2 Macph. 1275. 

5. Whether a bank director, without authority, transferred a sum 
of money from one account to another. Whether he deleted, or 
procured to be deleted, his name from an obligation. Counter-issues 
— ^Whether the pursuers acquiesced in, and adopted the deletion, and 
relinquished all claim against the defender. North of Scotland Bank- 
ing Co. V. Thompson, 5th July, 1854, 16 D. 1011. 
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CONTRACTS OF SERVICE. 

Contracts of service for more than a year require writing. 
It is for the Court to interpret the writing ; and this may be 
done either previous to the adjustment of the issues, or left to 
the presiding Judge at the trial.^ Contracts for less than a 
year may be proved by parole, and when not admitted will be 
put in issue. In some cases there is a presumption of a yearly 
engagement, but where it is doubtful if the presumption 
applies, the length of service will be put in the issue.^ If the 
wages have not been fixed, they will be concluded for on the ' 
principle of qiuantum meruit^ 

Cov/rUer-Issues. — ^A defence of non-employment, or that the 
wages are not as sued for, or that the pursuer was not dis- 
missed, may be proved without a counter-issue ; but where 
waiver or custom of trade or suchlike are averred, there ought 
to be a counter-issue,* 



EXAMPLES. 

1. Kesting-owing for care and attendance. Smellie v. Gillespie, 
19th July, 1834, 13 S. 700. 

2. Resting-owing stipend to pastor of United Secession Congrega- 
tion. Ameil v. Robertson, 9th Jan., 1842, 5 D. 400. 

3. Kesting-owing to manager of a company. Ivison v. Edinburgh 
Silk Yam Co., 5th Dec. 1845, 8 D. 236. 

1 Ivison V. Edinburgh Silk Yam Co., 5th Dec. 1845, 8 D. 236. 
« Groom v. Clark, 18th May, 1859, 21 D. 831. 
3 Hardinge v. Clarke, 16th Feb. 1866, 18 D. 612. 

* Gunn V. Goodalls, 21st July, 1835, 13 S. 1142 ; Milne v. Samson, 26th 
Dec. 1843, 6 D. 355. 
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4. Besting-owing under an arrangement to give instruction in 
various branches of education. Hardinge v. Clarke, 16th Feb. 1856, 
18 D. 612. 

5. Besting-owing to a gardener and coachman as a yearly servant. 
Groom v. Clark, 18th May, 1859, 21 D. 831. 

6. Damages for inducing a servant to desert his service. Dickson 
V. Taylor, 1st Nov. 1816, 1 Mur. 141. 

7. Damages for desertion by an apprentice. Gunn v. Goodalls, 
21st July, 1836, 13 S. 1142. 

8. Damages for failure to instruct an apprentice. Lumsdaine u 
Hamilton k MuUer's Trustee, 27th Feb. 1844, Boyle's Session 
Papers, 202. 

9. Damages for dismissal in breach of an indenture. Stewart v, 
Crichton, 15th Mar. 1847, 9 D. 1042. 
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EMPLOYMENT. 

In this part will be found issues arising out of contracts for 
the execution of works, hiring of care and custody, and pro- 
fessional employment. Those arising out of contracts of lease, 
carriage, and service will be found under separate headings. 

Contracts foi* the Execution of Works. — ^The issues will 
take the familiar forms of resting-owing under the contract, or 
damages for its breach. In the latter, the word " wrongfully '' 
will not be put in the issue. ^ If the contract is in writing, 
no issue will be allowed as to its meaning. 

Hiring of Care and Custody. — In Robertson v. Connolly ^ 
will be found a special issue arising out of this contract, and 
in Hagart v. IngUs^ a general issue whether injury arose 
through the fault or negligence of the defender. 

Professional Responsibility, — ^A law-agent is only liable for 
crassa Tiegligentia, or gross ignorance, and in considering the 
latter, reference will be made to the state of the law at the 
time of the error.* If acting bona jide under the advice of 
counsel, he will be protected.^ In Robertson u Fleming ^ it 
was held that an agent was only liable to his own client ; and 
an issue whether A was employed by B to prepare a bond for 



1 Chanter v. Borthwick, 20tli July, 1848, 20 Jur. 681. 

2 Robertson v, Connolly, 22nd Dec. 1851, 14 D. 315. 

3 Hagaxt V. IngUs, 16th Max. 1832, 10 S. 506. 

4 Cooke v. Falconer's Reps., 26th Nov. 1858, 13 D. 157 ; Hay v, Baillie, 
30th Oct. 1868, 7 Macph. 32 ; Hamilton v. Emslie, 27th Nov. 1869, 7 
Macph. 173 ; Batchelor v, Pattison & Mackersy, 30th June, 1876, 3 R. 914. 

^ Batchelor v, Pattison & Mackersy, swpra. 

0. Robertson v. Fleming, 30th May, 1861, 4 Macq. 167. 
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behoof of C was disapproved of. In an action against a 
medical man for breach of confidentiality, the defender argued 
that the issue should ask if he had been employed under an 
obligation of secrecy ; but the Court held that the word 
" confidentially " was sufficient.^ In an action by a medical 
man for his account, it was held that a schedule must be 
appended to the issue containing a detailed account, specifying 
dates and charges.^ 

Counter- T88V£8. — Under the issue of resting-owing, the 
defender may prove non-employment, that the sum sued for is 
excessive, and similar defences. Breaches of the contract are 
tried under counter-issues.^ In Smails v. Potts* a defence that 
there was a contract to execute the work for a specified sum 
went to trial on the pursuer's issue ; but in a similar case,^ 
the defence was the subject of a counter-issue. 



EXAMPLES. 

Employment fob Execution op Works. 

1. Resting-owing for execution of works. Mortons v, Scott, 1st 
Mar. 1844, 6 D. 930; Smails v. Potts, 17th Mar. 1847, 9 D. 1043. 

2. Damages for failure to finish goods by calendering and packing 
for exportation. Sutherland and Wilsons v. Cochran and Gow, 3rd 
July, 1856, 1« D. 1137. 

3. Resting-owing for tow sent to be manufactured and not returned. 
Damages for failure to deliver. Resting-owing under guarantee by 
the defenders. Lockharts v. Pearson and Jackson, 19th Feb. 1862, 
24 D. 558. 

4. Resting-owing for work done on the employment of the defender. 
Russell V, Malcolm, 7th July, 1855, 17 D. 1075; Neilson v. Ritchie, 
18th July, 1861, 23 D. 1300. 

5. Resting-owing for work done on the employment of the defender, 

1 A B v. C D, 13th Dec. 1851, 14 D. 177. 

2 Webster v. Alexander, 15th Feb. 1859, 21 D. 509. 

3 Hays V, Maclagan, 19th Jan. 1864, 2 Macph. 453 ; Gunn v. Marquis of 
Breadalbane, 17th Mar. 1849, 11 D. 1046. 

4 Smails v. Potts, 17th Mar. 1847, 9 D. 1043. 

s Akton and Goiirlay v. Wilson, 18th Mar. 1862, 24 D. 806. 

G 



Digitized by VjOOQIC 



82 NOTES ON ISSUES IN JURY TRIALS. 

Counter-issue of failure to execute the work. Johnston v. Robert- 
son, 1st Mar. 1861, 23 D. 646. 

6. Resting-owing for work done on the employment of the defender. 
Counter-issue of failure to execute according to contract Alston 
and Gourlay v, Wilson, 18th Mar. 1862, 24 D. 806. 

Hiring op Carb and Custody. 

1. Whether a horse died through the fault of the defender while 
in his custody. Hagart v, Inglis, 16th Mar. 1832, 10 S. 606. 

2. Whether a horse caught infection and died while in the custody 
of the defender. Robertson v. Connolly, 22nd Dec. 1851, 14 D. 315. 

3. Whether the defenders received whisky to be warehoused, and 
wrongfuUy parted with it. Smith v. Allan and Poynter, 14th July, 
1858, 20 D. 1254. 

Employment as a Law-Agent. 

1. Damages for undue concealment, negligence, or want of skill by 
a law-agent. Counter-issue — ^Whether the pursuers had themselves 
compromised or abandoned their rights. Stuart v. Miller, 12th Dec. 
1840, 3 D. 255. 

2. Damages for failure to deliver a bond in possession of the 
defender as a law-agent. Maiklem v, M'Gruthar, 29th Mar. 1842, 
4 D. 1182. 

3. Whether law-agents purchased shares they were employed to 
seU. Gourlay's Trustees v. Kerrs, 6th Dec. 1856, 19 D. 135. 

4. Damages for negligence as law-agents. Barles v, Strathem 
and Douglas, 21st Jan. 1859, 21 D. 307. 

5. Damages for failure to obtain an heritable security. M'Alister 
V. Gemmill, 17th- May, 1862, 24 D. 956. 

6. Damages for violation of duty by a law-agent inducing a per- 
son deceased to enter into an agreement to his leison. Harris v, 
Robertson, 16th Feb. 1864, 2 Macph. 664. 

Employment as a Medical Man. 

1. Damages for breach of confidentia]^ty by a medical man. A B 
V, C D, 13th Dec. 1851, 14 D. 177. 

2. Resting-owing for attendance and medicines furnished by a 
medical man. Webster v, Alexander and Others, 15th Feb. 1859, 
21 D. 509. 
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Emplotment as a Shabe OB Shipbbokeb. 

1. Whether a sharebroker wrongfully failed to procure a transfer 
of shares. Mortimer v. MiUer, 3rd July, 1849, 11 D. 1218. 

2. Besting-owing to sharebrokers on ^e sale and purchase of shares. 
Counter-issue— Whether the contract was by way of gaming or wager- 
ing, and null and void by the law of England. Boyd v. Law, 24th 
Feb. 1856, 17 D. 513. 

3. Besting-owing money received for investment. Wemyss t?. 
Australian Company of Edinburgh, 4th Dec. 1856, 19 D. 122. 

4. Besting-owing to a shipbroker for effecting a charter of a ship. 
Young & Co. V. Graham, 20th Nov. 1860, 23 D. 36. 

Employment as Abchitect, <&c. 

1. Damages for failure to superintend a contract. Gordon v. 
Millar, 28th May, 1839, 1 D. 832; Campbell v. Macfarlane and 
Others, 25th Feb. 1840, 5 D. 663. 

2. Besting-owing for work done by an engineer. Counter-issue 
of fault, negligence, or want of skilL Gunn v. Marquis of Breadal- 
bane and Others, 17th Mar. 1849, 11 D. 1046. 

3. Besting-owing for preparing a new edition of Lord Stair's " In- 
stitutions." Counter-issue — ^Besting-owing the price of books sold. 
Brodie v. Clark, 8th Mar. 1859, 21 D. 634. 

4. Besting-owing for services and disbursements as architect. 
Counter-issue — Failure of duty by the pursuers. Hays v. Maclagan, 
19th Jan. 1864, 2 Macph. 453. 
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MANDATE, AGENCY, COMMISSION. 

These may be proved prowt de jure, and various issues arise 
out of the relationship. The mandate or agency will be 
either admitted or put in the issue.^ 



EXAMPLES. 

1. Whether coffee was consigned to the defenders as commission- 
agents ; whether the defenders failed in theur duty, and were resting- 
owing under the agency. Muir v, Muir, 11th Feb. 1837, 15 S. 540. 

2. Whether alleged mandatories were authorised to sign a bill 
per procuration of the defenders, and whether the defenders were 
resting-owing under the bill. Anderson t?. Buck and Holmes, 3rd June, 
1841, 3 D. 975. 

3. Whether a deed was executed without the authority of the 
pursuers. Chanter & Co. v. Borthwick and Esson, 7th Dec. 1844, 
Hope's Session Papers, 338. 

4. Whether the defenders held the contents of a deposit-receipt 
without the authority of the pursuer's author. Forbes's Exrs. v. 
Western Bank of Scotland, 17th Dec. 1853, 16 D. 242. 

5. Whether the defenders knew that a policy of insurance was 
effected by the party therein named as an agent, and not on his own 
account. Losh, Wilson, and Bell v. Douglas & Co., 4th Feb. 1857, 
29 Jur. 168. 

6. Whether the subscription " James Grant " was not the genuine 
subscription of the pursuer. Counter-issue — Whether the defender 
paid money to, and received a receipt from, the accredited agent of the 
pursuer. Earl of Galloway v. Grant, 5th Dec. 1857, 20 D. 230. 



1 Muir V, Muir, 11th Feb. 1837, 15 S. 540 ; Earl of Galloway v. Grant, 
5th Dec. 1857, 20 D. 230 ; Bell v, Anderson, 25th Feb. 1862, 24 D. 603 ; 
M'Whinnie v. Johnston and Morrison, 20th Feb. 1864, 2 Macph. 668. 
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7. Whether promissory notes were granted by the pursuer's con- 
stituent for behoof of the defenders. Counter-issue — Whether they 
were granted in the knowledge that the proceeds were to be applied 
not for behoof of the defender, but of another party. Watson 
(Dingwall's Tr.) v. Earl of Kintore and Edmond, 1st Feb. 1862, 24 
D. 427. 

8. Whether an alleged mandatory purchased goods for the 
defender and with his authority, and whether the defender was 
resting-owing under the said purcJiase. Bell v. Anderson, 25th Feb. 
1862, 24 D. 603. 

9. Whether parties named wrongfully and without authority 
entered into an agreement. Beattie v, Mackay and Paterson, 20th 
Jan. 1863, 1 Macph. 279. 

10. Whether the pursuer did not authorise the defender to sign 
as a notary public. M*Whinnie v. Johnston and Morrison, 20th 
Feb. 1864, 2 MacpL 668. 

See Employment. 
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INSURANCE. 

The most common fonns of insurance are Fire Insurance, Life 
Insurance, and Marine Insurance, and the usual issue is that of 
resting-owing. Defences of misrepresentation and conceal- 
ment, wilful fire-raising, unseaworthiness, deviation, and such- 
like ought to be put in counter-issues, although unseaworthi- 
ness^ and want of notice of abandonment^ have been tried 
without a counter-issue. Where fraud was alleged it was held 
that the defender must take a counter-issue or withdraw the 
averment.' It is unnecessary to put in the issue that the 
misrepresentation or concealment has been wilful.* Where 
the insurers are in Tnora interest is due,^ and ought to be 
claimed in the issue. In actions on policies of fire or marine 
insurance the words " or any part thereof " ought to be in the 
issue to cover a partial loss. 



EXAMPLES. 
Fire Insurance. 

1. Whether the defender destroyed machineiy to defraud the pur- 
suers of the sum insured. Whether the insurance was effected upon 
a fraudulent over-valuation of the machinery. Hercules Insurance 
Co. V. Hunter, 12th Dec. 1835, 14 S. 147. 

2. Whether the defenders were resting-owing the sum in a policy. 

* Cook V, Greenock Marine Insurance Co., 18tli July, 1843, 5 D. 1379. 

2 Fleming v. Smith, 5th Mar. 1846, 8 D. 627. 

3 Campbell v. Aberdeen Fire and Life Assurance Co., 11th June, 1841, 
3 D. 1010. 

* Sprott V. Ross, 16th June, 1838, 16 S. 1145. 

« Crawford v. Bertram, 15th May, 1812, 16 F.C. 568. 
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Campbell v. Aberdeen Fire and Life Assurance Co., 11th June, 1841, 
3 D. 1010. 

3. Whether a fire took place, and the defenders were resting-owing 
the sum in the policy. Counter-issues — Whether the fire was raised 
wilfully by the pursuer. Whether there was fraud in the claim made 
by the pursuer. Whether the claim was supported by false swearing 
on the part of the pursuer. M'Kirdy v. North British Insurance 
Co., 28th Jan. 1868, 20 D. 463. 

4. Whether premises were destroyed by fire and the defenders 
were resting-owing the sum in the policy. Wylie & Lochhead v. 
Times Fire Insurance Co., 20th July, 1860, 22 D. 1498. 

Life Insubance. 

1. Whether by misrepresentation or undue concealment or non- 
statement of material facts as to the health and habits of an insured 
the pursuers were induced to grant a policy. Sprott v, Ross, 16th 
June, 1838, 16 S. 1145. 

2. Whether a contract of insurance was concluded, and the de- 
fenders were resting-owing the sum in the policy. Counter-issue — 
Whether before the contract was concluded a material alteration of 
the risk had taken place in the health and condition of the insured. 
Rose V, Medical Invalid and General Life Assurance Society, 25th 
Nov. 1848, 11 D. 158. 

3. Whether the defenders were resting-owing the sum in the 
policy. Counter-issues — Whether the deceased and her husband 
made false representations as to her health, and as to a proposal of 
insurance on her life having been rejected by another company. 
M'Laws V. United Kingdom Temperance and General Provident 
Institution, 16th Feb. 1861, 23 D. 559. 

4. Whether the defenders were resting-owing the sum in the 
policy. Counter-issues — Whether the deceased had made false state- 
ments as to his medical attendant and health. Whether he had failed 
to disclose material facts. Adamson's Trs. v, Scottish Provincial 
Assurance Co., 21st Feb. 1868, 6 Macph. 442. 

Marine Insurance. 

1. Whether a vessel was totally lost, and the defenders were rest- 
ing-owing the sums attached to their names in the policy. M^Loskey 
and Others v. Glasgow and Clyde Marine Insurance Co., 4th Aug. 
1843, 6 D. 2 ; Fleming v. Smith, 5th Mar. 1846, 8 D. 627. 



Digitized by VjOOQIC 



88 NOTES ON ISSUES IN JURY TRIALS. 

2. Whether a vessel was totally lost, and the defenders were rest- 
ing-owing the sums in the policies. Stewart and Others v, Greenock 
Marine Insurance Co., 9th Jan. 1844, 6 D. 359. 

3. Whether a vessel was totally lost, and the defenders were rest- 
ing-owing the sum in the policy. Counter-issues — ^Whether the 
policy was obtained by misrepresentation or undue concealment 
Whether the insured £uled to acquire and communicate information 
material to the risk. Whether the vessel was not seaworthy. Stone 
V. Aberdeen Marine Insurance Co., 17 Mar. 1849, 11 D. 1041. 

4. Whether a vessel was totally lost, and the freight insured lost 
to the pursuers. Counter-issue — Whether the policy was obtained 
through misrepresentation or concealment of material facts. Baker 
and Adams v. Scottish Sea Insurance Co., 14th Feb. 1855, 17 D. 
417. 

5. Whether goods insured on board a vessel were lost, and the 
defender resting-owing the sum in the policy. Counter-issue^- 
Whether the vessel deviated from the voyage set forth in the policy. 
Additional issue for the pursuers — Whether the defender undertook 
the obligation in the policy in the knowledge that the vessel had 
deviated. Gourock Rope Work Co. v. Fleming, 21st Feb. 1867, 
5 Macph. 501. 
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LOAN AND DEPOSIT. 

It is to be kept in view that a loan^ of money above £8, 
6s. 8d., and in general the repayment,^ can only be proved 
by writ or oath. The issues in reference to such loans are 
therefore necessarily few. The fact of the loan or deposit will 
generally be admitted. Where it was alleged that a respond- 
ent had undertaken and failed to obtain the signatures of 
others besides the suspender to a cash-credit bond ; and the 
case went to trial on an issue whether the suspender was not 
resting-owing the sum claimed, the presiding Judge remarked 
that the case was not well framed to try the question in dis- 
pute.^ Where a pursuer alleged that the defender had unwar- 
rantably appropriated deposit-receipts, it was held that he 
must put wrongful appropriation, and not merely resting-owing, 
in the issue;* and where alleged that a defender had stolen a 
deposit-receipt and forged an indorsation, the case was dis- 
missed, because the pursuer refused to put these averments 
expressly in his issue.^ Under an issue whether the defender 
obtained possession of an acknowledgment of debt without the 
debt being paid or otherwise extinguished, it was held that he 
could prove donation.*' 

EXAMPLES. 

Loan. 

1. Whether a defender agreed to advance, on certain conditions, 

and whether he did not make the advance, and retained bills delivered 

in security of it. Inglis v. Robertson & Son, 21st Dec. 1841, 4 D. 340. 

^ Dickson on Evid., sec. 592. 

2 Dickson on Evid., sec. 611. 

3 Paterson v. Bonar, 9th Mar. 1844, 6 D. 987. 

* Moffats V. Underwood, 23rd Nov. 1860, 23 D. 48. 
^ Allan V, Templeton, 14tli Mar. 1867, 5 Macph. 596. 
« Knox V, Crawford, 10th June, 1862, 24 D. 1088. 
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2. Whether a suspender was not resting-owing a balance under a 
caih-credit account Paterson v. Bonar, 9th Mar. 1844, 6 D. 987. 

Deposit and Deposit-Receipts. 

1. Damages for failure to deliver packages deposited with the 
defenders. Crawcour v. St George Steam Packet Co. and M^Kean, 
30th July, 1842, 6 D. 10. 

2. Besting-owing the contents of a deposit-receipt, which the 
defenders were alleged to have paid without the authority of the 
pursuers. Forbes's Exrs. v. Western Bank of Scotland, 17th Dec. 
1853, 16 D. 242. 

3. Whether a deposit-receipt was taken by the defender in her own 
name fraudulently to defeat the creditors of the true owner. Dobie 
V. M^Farlane or Mitchell, 22nd Nov. 1864, 17 D. 98. 

4. Whether the defenders wrongfully failed to pay the contents of 
a deposit-receipt when demanded. MTarlane or Mitchell v, Boyal 
Bank of Scotland, 9th Mar. 1855, 17 D. 657. 

5. Whether a deposit-receipt in the name of a deceased was drawn 
by the defender, and the contents wrongfully deposited in her own 
name. Counter-issue — Whether it was indorsed and made over by 
the deceased to the defender as a donation. Mackellars v. Hunter, 
5th Mar. 1858, 20 D. 761. 

6. Damages by a distiller who had placed spirits in a bonded ware- 
house for neglect and violation of duty on the part of the keeper of 
the warehouse in effecting or suffering the removal of the spirits. 
Smith V. AUan, 14th July, 1858, 20 D. 1254. 

7. Whether a defender was in possession of a bill belonging to a 
deceased, and wrongfully exchanged it for a bill drawn by himself. 
Whether he wrongfully uplifted the contents of a deposit-receipt 
belonging to the deceased. Mackenzie v. Brodie, 19th Mar. 185 9, 
21 D. 804. 

8. Whether a defender wrongfully uplifted the contents of a 
deposit-receipt belonging to a deceased. Whether he wrongfully 
appropriated bank notes belonging to the deceased. Moffitts v. 
Underwood, 23rd Nov. 1860, 23 D. 48. 

9. Whether a defender obtained possession of an acknowledgment 
for £280 without the same having been paid or otherwise extinguished. 
Knox and Others v. Crawford, 10th June, 1862, 24 D. 1088. 

10. Whether the defender uplifted and was resting-owing the con- 
tents of a deposit-receipt Byres v, Forbes, 7th Feb. 1866, 4 Macph. 
388. 
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INNOMINATE CONTKACTS. 

The issues axe similar to those in reference to nominate con- 
tracts, and generally divide themselves into issues of resting- 
owing or of damages. Where the contract is in writing, the 
construction is for the Court.^ In actions for breach of contract, 
the practice has varied as to whether the word " wrongfully " 
ought to be put in the issue ; but in the later practice it has 
not been so. 

Cov/nter-Issues, — Where the defence is not a negative of 
the pursuer's issue, but custom of trade,^ fraud,^ that the pur- 
suer has failed to perform his part of the contract,* and such- 
like, counter-issues are required. 



EXAMPLES. 

1. Resting-owing for extinguishing a fire in a coal-field. Devon 
Iron Co. V, Earl of Mansfield, 20th Dec. 1839, 2 D. 268 ; Rankin 
and Others u Dixon & Co., 10th Mar. 1847, 9 D. 1048; Nisbett v, 
Dixon & Co., 22nd Feb. 1851, 13 D. 776. 

2. Whether the defenders wrongfully took possession of cattle 
which had been sold to the pursuer. Henry v. Dunlop & Co., 27th 
July, 1842, 6 D. 3. 

3. Resting-owing stipend. Ameil v, Robertson and Others, 9th 
Jan. 1842, 5 D. 400. 

4. Whether the defenders failed to reconstruct an archway. Hay 
V. North British Railway Co., 13th July, 1850, 12 D. 1230. 

1 Haldane v. Gray, 28th May, 1842, 4 D. 1307 ; United Mutual Mining 
and General Assurance Co. v. Murray, 24th Nov. 1860, 23 D. 69. 

2 Milne v. Samson, 26th Dec. 1843, 6 D. 355 ; Mackenzie v, Dunlop, 
Wilson, & Co., 7th Dec. 1853, 16 D. 129. 

3 National Exchange Co. v. Drew and Dick, 12th July, 1861, 23 D. 1278. 
* Routledge v. Somerville, 11th Jan. 1867, 5 Macph. 267. 
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5. Whether a prize was won by the pursuer^s greyhound. Gibson 
V. PoUok, 27th Dec. 1848, 11 D. 343. 

6. Whether the defender's constituent was indebted to the pursuer, 
and conveyed certain shares in security. Robertson v. Thorn, 29th 
Dec. 1848, 11 D. 353. 

7. Resting-owing for board of defender's daughter. Taylor v. 
Allardyce, 16th Jan. 1858, 20 D. 401. 

8. Whether a deceased was clerk to an advocate, and entitled to 
fees as such. Craig k Co. (Fortune's Exrs.) v, Campbell, 26th Jan. 
1858, 20 D. 444. 

9. Resting-owing for preparing for publication a new edition of 
Lord Stair's " Institutions." Counter-issue — Whether the pursuer 
was indebted in the price of books sold to him. Brodie v, Clark, 8th 
Mar. 1859, 21 D. 634. 

10. Damages for failure to implement an agreement in which the 
defenders were interested. Leadhills Mining Co. and Others v, Scots 
Mines Co. and Borron, 16th Mar. 1860, 22 D. 989. 

11. Whether the defenders wrongfully prevented the pursuers from 
removing railway plant Robinson and Others v. North British 
Railway Co., 10th Mar. 1864, 2 Macph. 841. 
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CAUTIONARY OBLIGATIONS. 

Guarantees and cautionary obligations, and representations 
and assurances for the purpose of enabling a person to 
obtain credit or postponement of payment of debt must be in 
writing.^ This provision does not apply to warranties, and 
examples of issues as to these will be found under the head 
Sale. In actions on proper cautionary obligations, the granting 
of the obligation is matter of admission, and the most common 
foim of issue is — Whether the pursuer advanced money on the 
faith of the guarantee, and the defender is resting-owing the 
anlount. Under this issue the defence may be tried, that the 
guarantee did not apply to the account sued for.^ Another 
common form of issue is founded on a breach of the guarantee.^ 
In an action of damages against a magistrate for falsely certi- 
fying that a cautioner in a suspension was habit and repute 
solvent, it was held that the issue should run — If he falsely, and 
without due inquiry and information, certified that A B was 
habit and repute responsible for the obligations in the bond.* 



EXAMPLES. 

1. Resting-owing under bond of caution in lawburrows. Ball v. 
Longlands and Others, 15th July, 1834, 12 S. 934. 

2. Resting-owing under bond of caution for Collector of teinds. 

^ 19 & 20 Vict. c. 60 (Tlie Mercantile Law Amendment Act (Scotland), 
1856), sec. 6. 

2 Raimes v. Galloway, 14tli Mar. 1842, 4 D. 1167. 

3 British Guarantee Association v. Western Bank of Scotland, 8th July, 
1853, 15 D. 834 ; Mags, of Glasgow v. HopkirFs Trs., 16th Nov. 1839, 2 f). 
61 ; Wame v. Lillie, 16th Jan. 1867, 5 Macph. 283. 

* Dick V. Mitchell, 3rd Dec. 1845, 8 D. 230. 
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Counter-issues — Forgery and negligence. Magistrates of Glasgow v, 
Hopkii-k's Trs., 16th Nov. 1839, 2 D. 61. 

3. Resting-owing under guarantee for price of goods. Raimes v, 
GaUoway, Uth Mar. 1842, 4 D. 1167. 

4. Resting-owing under bond of caution for agent. Counter-issue — 
Negligence and concealment. Matthews and Leonard v. Railton, 21st 
Feb. 1843, Hope's Session Papers, 380. 

5. Damages against a magisti*ate for having falsely certified that a 
cautioner in a suspension was habit and repute solvent. Dick v. 
Mitchell, 3rd Dec. 1845, 8 D. 230. 

6. Suspension of charge under bond of caution for the treasurer of 
a bank. Swan u Bank of Scotland, 21st May, 1847, 9 D. 1062. 

7. Whether a bond of guarantee for a bank teller was granted on 
the undertaking that the cash was checked, and whether the respond- 
ents failed to implement this undertaking. British Guarantee 
Association u Western Bank of Scotland, 8th July, 1863, 15 D. 834. 

8. Resting-owing under bond of caution for rent. Burnett v. 
Burnett and Others, 13th May, 1859, 21 D. 813. 

9. Resting-owing under guarantee for claims against manufacturers. 
Lockharts v. Pearson <fc Jackson, I9th Feb. 1862, 24 D. 658. 

10. Whether the defender by fraudulent concealment induced the 
pursuer to become cautioner. Broatch v. Jenkins, 5th July, 1866, 

4 Macph. 1030. 

11. Resting-owing under guarantee for price of goods. Counter- 
issue — Giving time. Wame <k Co. v, Lillie, 16th Jan. 1867, 

5 Macph. 283. 
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BILLS AND PEOMISSORY NOTES. 

Resting-owing under bills or promissory notes can, as a general 
rule, be only disproved by writ or oath, but questions arise in 
connection with them suitable for jury trial — such as forgery 
and adoption, wrongous diligence, and negotiation. 

Forgery and Adoption, — Forgery was at one time tried 
under the general issue, whether the bill or note was not the 
deed of the complainer ; but now under the more special issue, 
whether the signature is not the subscription of the complainer. 
Adoption is tried under a counter-issue. 

Wrongous Diligence, — The recording of a protest is a 
judicial act, and no action will lie against the protestor, unless 
malice and want of probable cause are averred.^ On the other 
hand, a charge is a diligence, and malice and want of probable 
cause need not be averred^ 

Negotiation, — In Neilson v, Leighton^ it was held to be for 
the jury to say what were " business hours." 

Issues of fraud, force, and fear, &c., will be found under 
Reduction, and issues having reference to deposit-receipts under 
Loan and Deposit. 

EXAMPLES. 

Forgery and Adoption. 

Whether a bill was forged. Findlay v, Currie and Rolland, 7th 
Dec. 1850, 13 D. 278. Counter-issue of adoption. Boyd v. Union 
Bank of Scotland, 12th Dec. 1854, 17 D. 159 ; Frost v. North of 

1 Gardner v, Martin, 10th June, 1864, 2 Macph. 1183. 

2 Gibb V. Edinburgh Brewery Co., 19th June, 1873, 11 Macph. 705. 

3 Neilson v. Leighton, 7th Feb. 1843, 5 D. 513. 
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Scotland Banking Co., 16th June, 1858, 20 D. 1135. Counter-issue 
of adoption. Connacher v, Connacher, 1st Mar. 1859, 21 D. 597 ; 
Warden v. British Linen Co., 13th Feb. 1863, 1 MacpL 402 ; Brown 
V, The British Linen Co., 16th May, 1863, 1 Macph. 793, Counter- 
issue of adoption. 

Negotiation. 

1. Whether a bill was not duly protested. Berry and Sanderson v. 
Balfour, 16th July, 1822, 3 Mur. 116. 

2. Whether a bill was not presented within business hours and 
duly protested. Neilson v. Leighton, 7th Feb. 1843, 5 D. 513. 

3. Whether a promissory note was duly protested and notice of 
dishonour given. Counter-issue — ^Whether the pursuer's agent, with 
a view to prevent the defender from claiming recourse, intentionally 
misled the defender to believe that the note was paid. National 
Bank v, Forbes, 28th Dec. 1829, 12 D. 437. 

4. Whether a bill was duly presented and notice of dishonour 
given. Western Bank v. Fullarton and Lawson, 13th June, 1863, 
1 Macph. 926. 

5. Whether a bill was protested after payment. Gibb v, Edin- 
burgh Bi-ewery Co., 19th June, 1873, 11 Macph. 705. 

Miscellaneous. 

1. Whether a bill was accepted in payment of a premium of insur- 
ance. Barker v. North British Insurance Co., 27th Feb. 1834, 
12 S. 500. 

2. Whether the representatives of the drawer of a bill were due 
the contents to the holders. National Bank of Scotland v, Martin 
and Others, 24th July, 1848, 11 D. 1. 

3. Whether the defender wrongfully obtained possession of a bill, 
and uplifted the contents of a deposit-receipt. Mackenzie v. Brodie> 
19th Mar. 1859, 21 D. 804. 

See Diligence. 
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PATENT AND COPYRIGHT. 

Patent — ^The issues ought to be preceded by an admission 
of the granting of the patent, as this does not import an admis- 
sion of its validity, and whether there is a patent is not a 
question for the jury.^ The objection that the patent is bad 
in law is always open to the defender at the trial as an answer 
to the pursuer's issue, and if the judge is satisfied the patent 
is bad, he will direct the jury to find for the defender. ^ If the 
patent has been assigned to the pursuer, that ought also to be 
admitted.^ The date of filing the provisional specification is 
the date of the patent.* In Neilson u Housebill Coal and 
Iron Co.* it was held that the issue ought to run — If the de- 
fenders used machinery or apparatus substantially the same as 
the machinery or apparatus described in the specification, 
although the pursuers urged that they would be placed in 
hazard by limiting the issue to the machinery and apparatus 
instead of the principle of the invention. 

Counter-issues. — ^These are well settled in practice. 

1. That the pursuers are not the first and true inventors. 
The patent is prima facie evidence of the originality.^ It is 
the disclosure and not the discovery which is the test."^ 

2. Prior use. This issue bears " within the United King- 
dom," as a patent may be granted for a contrivance imported 

1 Sykes v. Wilson & Sons, 2nd Feb. 1866, 4 Macph. 349. 

2 Harrisons v, Anderston Foundry Co., 2nd July, 1875, 2 R. 857. 

3 Prale v. Millar & Sons, 28th Feb. 1863, 1 Macph. 460. 

* Smith V. Davidson and Wilson, 11th Mar. 1857, 19 D. 691. 
» Neilson v. Househill Coal and Iron Co., 27th Jan. 1842, 4 D. 470. 
« Eussell V. Crichton, 19th June, 1838, 16 S. 1165. 
7 Smith V, Davidson and Wilson, supra. 

H 
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for the first time.^ It is not prior use that the iDvention has 
been used in some other manufia^ture than that for which the 
patent was granted.^ If the contrivance has been once in use, 
and the recollection not lost, that will be prior use, although 
the use had been discontinued.* It was held no prior use that 
while the patentee was perfecting his invention, his workmen 
divulged it, and a partial use was made of it.^ 

3. That the invention is not practically useful for the pur- 
poses set forth in the patent. In Finlay u Allan*^ there was 
an issue whether the patent was not of public benefit or ad- 
vantage. 

4. That the description in the specification is not such as to 
enable workmen of ordinary skill to practise the invention. 
Observations on the words " workmen of ordinary skill " will 
be found in Neilson v, Househill Coal and Iron Co.^ In Frale 
V. Millar & Sons*^ will be found an issue whether the final 
specification was different in essential respects from the pro- 
visional specification. 

Copyright — ^That the work was not published by the pur- 
suer, or not copied by the defender, until after the copyright 
had expired, may be tried under the pursuer's issue of violation 
of the copyright. In Eoxburgh v, M'Arthur® the ground of 
action was that the defender had prevailed on the pursuer's 
servants to disclose a pattern before it was registered, and it 
was held that the word " wrongfully '* was sufficient. 



^ Sykes v, Wilson and Sons, mpra, 
2 Wilson V. Black, 27tli July, 1847, 10 D. 1. 

« Neilson v. Househill Coal and Iron Co., 6tli Mar, 1843, 2 Bell's 
Apps. 1. 

* Templeton v. Macfarlane, 30th July, 1847, 10 D. 4. 
» Finlay v. Allan, 17th July, 1867, 19 D. 1087. 

• Neilson v. Househill Coal and Iron Co., 6th Mar. 1843, 2 Bell's 
Apps. 1. 

^ Prale v, Millar & Sons, svpra. 

« Roxburgh v. M*Arthur, 13th Feb. 1841, 3 D. 556. 
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EXAMPLES. 
Patent. 

1. Interdict and damages for infringement of patent for manuflMstur- 
ing tubes. Counter-issue — ^Not original inventor. Russell v. Cricli- 
ton, 19th June, 1838, 16 S. 1165. 

2. Damages for using machinery for producing the hot blast sub- 
stantialljr the same as the pursuer's patent. Counter-issues — Not the 
original inventor. Specification insufficient. Not practically useful 
Neilson v. Househill Coal and Iron Co., 27th Jan. 1842, 4 D. 470; 
Neilson v. Baird, 16th Nov. 1843, 6 D. 51. 

3. Damages for making or selling a paper machine in contravention 
of the pursuer's patent. Counter-issue — Prior use. Wilson v. Black, 
27th July, 1847, 10 D. 1. 

4. Damages for using a mode of manufacturing silk and cotton 
fabrics substantially the same with that in the pursuer's patent 
Counter-issues — Prior use. Specification insufficient. Templeton v, 
Macfarlane, 30th July, 1847, 10 D. 4. 

5. Damages for breach of patent for an improved wheel for car- 
riages, tenders, <kc. Counter-issues — ^Not original inventor. Specifi- 
cation insufficient. Not practically useful. Smith and Willey v. Cale- 
donian Railway Co., 10th Mar. 1857, 19 D. 672. 

6. Damages for breach of patent for improvements in ruling orna- 
mental figures. Counter-issues — Not original inventor. Prior use. 
Smith V, Davidson and Wilson, 11th Mar. 1857, 19 D. 691. 

7. Damages for breach of patent for making grates. Counter- 
issues — Prior use. Not of public benefit. Finlay v, Allan, 17th 
July, 1857, 19 D. 1087. 

8. Damages for breach of patent for improvements in the manufac- 
ture of ornamental fabrics. Counter-issues — Not original inventor. 
Prior use. Specification insufficient. Knox v, Paterson, 20th Feb. 
1858, 20 D. 647. 

9. Damages for using a mould-making machine substantially the 
same with that in the pursuer's patent Counter-issues — Specification 
insufficient. Not practically useful. Burch v. Glen and M*Indoe, 2nd 
July, 1857, 20 D. 648. 

10. Damages for using an invention for the treatment of bituminous 
substances in breach of the pursuer's patent Counter-issues — Not 
practically usefuL Specification insufficient. Not original inventor. 
Prior use. Binney & Co. v. Miller <fc Co. and Others, 21st Nov. 1861, 
24 D. 63. 



Digitized by VjOOQIC 



100 NOTES ON ISSUES IN JUBY TRIALS. 

11. Damages for using an invention for cutting wood in breach of 
the pursuer's patent. Counter-issues — ^Final specification materially 
different from provisional specification. Invention not first pub^ 
lished in Great Britain by pursuer. Invention publicly known in 
Great Britain prior to date of patent. Specification insufficient, Prale 
V. Millar & Sons, 28th Feb. 1863, 1 Macph. 450. 

12. Damages for breach of patent for manufacturing posts or pillars 
for fences. Counter-issues — ^Not original inventor. Prior use. Morton 
V. Middleton, 20th Mar. 1863, 1 Macph. 718. 

13. Damages for using an invention in breach of the pursuer's 
patent. Counter-issues — Kot the first inventor& Public use in 
United Kingdom prior to patent. Not practically useful. Specifi- 
cation insufficient, Sykes v. Wilson k Sons, 2nd Feb. 1866, 
4 Macph. 349. 

14. Damages for using and vending a composition for destroying 
vermin on sheep and other animals in contravention of the pursuer's 
patent M'Dougall v. Girdwood, 25th June, 1867, 5 Macph. 937. 

15. Damages for using an invention for weaving machinery in 
breach of the pursuer's patent. Counter-issues — ^Not the first 
inventors. Prior use. Not practically useful. Harrisons v, Ander- 
ston Foundry Co., 24th Nov. 1874, 2 R. 122. 

Copyright. 

1. Damages for wrongfully prevailing upon a workman of the pur- 
suer's to disclose a patent. Eoxburgh v. M'Arthur, 13th Feb. 1841, 
3 D. 556. 

2. Damages for breach of copyright of a book. Stewart v. Black, 
23rd Dec. 1846, 9 D. 1026. 

3. Damages for breach of cop3rright of a song. Jeffreys v, Kyle and 
Cook, 30th May, 1856, 18 D. 906. 

4. Damages for breach of copyright of a design for a fire-grate» 
Carron Co. v. Ritchie, Watson, & Co., 17th Jan. 1857, 19 D. 281. 
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PEOPINQUITY. 

Questions of pedigree will in general be sent to a jury.^ The 
issue of the parties averring the nearest propinquity will be 
first sent to trial, the other claimants standing as defenders.^ 
Where an alleged legitimate daughter of a person deceased 
obtained a service as one of his heirs-portioners, and raised a 
reduction of a prior service obtained by a nephew, it was held 
that the daughter must prove a prima fade case of legiti- 
macy, but that the ombs might shift at the trial.^ There 
seems no doubt that a general issue is now controlled by the 
record, and that it is unnecessary to put in issue a detailed 
statement of the pursuer's relationship.^ This was at one time 
held to be otherwise. '^ 



EXAMPLES. 

1. Whether the defender was wrongfully served to terce of land* 
Paxton V. Paxton, 13th June, 1840, 2 D. 1102. 

2. Whether the pursuers were nearest heirs-portioners. Willox 
and Pope v. Farrell, 18th July, 1846, 8 D. 1226. 

3. Whether the pursuer was the legitimate daughter of party 
named. Norris v. Gilchrist, 14th Jan. 1847, 9 D. 466. 

4. Whether the defender was the nearest heir-at-law in general. 
Henderson v. Dick and Others, 18th July, 1848, 20 Jur. 562. 



1 Matthews v. Wighton's Trs., 20th Dec. 1843, 6 D. 306 ; Mackintosh v. 
Roes, 30th May, 1873, 11 Macph. 636. 

3 Morgan v. Moiris and Others, 23rd Nov. 1853, 16 D. 82 ; and 26th 
July, 1855, 18 D. (H.L.) 46. 

» Wilson V. Whicker, 26th June, 1852, 14 D. 919. 

4 Mackintosh v. Smith and Lowe, 22nd June, 1864, 2 Macph. 1261 ; 
Macfarlane & Co. v. Taylor & Co., 10th Mar. 1868, 6 Macph. (H.L.) 1. 

fi Morgan v. Morns, 6th July, 1858, 20 D. (H.L.) 18. 
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5. Whether the porsaer was nearest heir-in-genera]. McLean v. 
M'Lean, 28th Feb. 1849, 11 D. 880. 

6. Whether the pursuer was one of the nearest heirs-portioners. 
Wilson V. Whicker, 26th June, 1852, 14 D. 919. 

7. Whether one pursuer was nearest heir, and whether another was 
nextnof-kin. Morgan v. Morris, 26th July, 1855, 18 D (H.L.) 46. 

8. Whether the pursuer was nearest heir-in-special, and nearest 
heir-in-general. Macgillivray v. Souter, 21st Dec. 1860, 23 D. 212. 
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PASSIVE TITLE AND VITIOUS INTEOMISSION. 

Passive Title. — ^A special service now limits representation 
to the value of the lands embraced in the service,^ and an heir 
is not liable fot the debts of his ancestor beyond the value of 
the estate to which he succeeds.^ 

Vitious Intromission. — ^The law of vitious intromission 
remains the same. Vitious intromitters are liable in solidum.^ 
The ordinary issue is — If the defender intromitted, without a 
title or vitiously intromitted, and is resting-owing the sum 
sued for. Where the issue ran — ^Whether, it being admitted 
that on 8th July, 1816, a deceased executed a will, and on 
4th August, 18^21, executed another will, the defender, know- 
ing the existence of the will last mentioned, wrongfully took 
possession of the estate, it was held that the pursuer must 
prove knowledge of a will dated 4th August, 1821, and that 
it was not enough to prove knowledge of a will of some date 
posterior to 8th July, 1816.* 



EXAMPLES. 

1. Whether the defender had incurred a passive title. Mont- 
gomerie v. Boswell, 20th Dec. 1841, 4 D. 332. 

2. Whether the defender had vitiously intromitted. Kerrs & Co. 
V. Penman and Others, 11th Jan. 1830, 5 Mur. 143; Roberts v. 
WaUace and Douglas, 28th July, 1842, 5 D. 6 ; Cleland v. Weir, 
27th Nov. 1846, 9 D. 199 ; Seath v. Taylors, 21st Jan. 1848, 10 D. 
377 ; Harper v. Barr, 31st May, 1854, 17 D. 33 ; Simpson v. Barr, 
22nd Feh. 1855, 17 D. 478. 

1 31 & 32 Vict. c. 101 (Titles to Land Consolidation (Scotland) Act, 1868), 
sec. 47. 

* 37 & 38 Vict. c. 94 (Conveyancing and Land Transfer Act, 1874), sec. 12. 
» Wilson V. Taylor, 4th Jnly, 1865, 3 Macph. 1060. 

* aeland v. Weir, 27th Nov. 1846, 9 D. 199. 
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MINOEITY AND LESION. 

There are no reported issues on Minority and Lesion since the 
publication of the work on Issues by the late Lord Ormidale 
and Mr. Cleghom. A few. examples will be found in it. 
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MISCELLANEOUS ISSUES. 

1. Whether a usage as to the election of bailies, different from the 
set of a burgh, had prevailed for forty years. Whether such usage 
did not prevail at the election at Michaelmas, 1823. Gardner v, 
Reekie and Others, 4th Feb. 1828, 4 Mur. 436. 

2. Damages for shooting a dog. Grant v. Barclay Allardice, and 
Others, 8th Jan. 1830, 5 Mur. 130. 

3. Damages for wrongful operations by road trustees whereby a 
steam carriage was injured. Dauney v. Maxwell, 29th June, 1836, 
14 S. 1037. 

4. Whether the pursuer from 1800 to 1812 was non valena agere, 
and so prevented from challenging a deed. Graham v. Watt, 15th 
July, 1843, 5 D. 1368. 

5. Whether at the time when the assessment for poor-rates 
demanded from the complainer was laid on, he was not an inhabitant 
of the parish. McLaren u Steel, 20th Dec. 1863, 16 D. 274. 

6. Whether a sum in a bond was inserted after the bond was sub- 
scribed. Earl of Buchan v. Scottish Widows' Fund, 25th Feb. 1857, 
19 D. 551. 

7. Whether money was paid out of funds belonging to the 
pursuer. Whether an assignation was taken fraudulently to defeat 
the rights of the pursuer. Anstruther v, Mitchell and Cullen, 10th 
Mar. 1857, 19 D. 674. 

8. Whether a deed was delivered. M^Aslan v. Glen, 17th Feb. 
1859, 21 D. 511. 

9. Damages for trucks allowed to run down the pursuer's line. 
North British Eailway Co. v, Leadbum Eailway Co. and Waddell, 
12th Jan. 1865, 3 MacpL 340. 

10. Whether the pursuer stopped certain sugars in transitu. 
Adamson, Howie, & Co. v. Guild, 7th Feb. 1868, 6 Macph. 347. 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



INDEX. 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



INDEX. 



ACQUIESCENCE and usage following on a lease held not to require a 1 

counter-issue, 46, 57. 
ADMISSIONS prefixed to issues, 2. 
ADOPTION, 43, 46, 95. 

Ought to be the subject of a counter-issue, 41. I 

ADULTERY, 25. -^ 

ADVENTURE, joint, 74, 75, 76. 
AGENCY AND COMMISSION, 84. 

AGENT AND PRINCIPAL, One or several issues against, 36. 
AGENT, LAW, Employment as, 82. .i 

Only liable for crasm negligentia, 80. i^ 

ALTERNATIVE ISSUES, 3, 39, 40. "^ 

APPREHENSION under criminal warrants, 26, 27. • t 

Counter-issues in actions for, 27, 28. 

Under warrants by Justices of the Peace, 34. ^< 

Under warrants by Sheriffs or Sheriffe-Substitute, 34. 

Under complaints by Procurators-Fiscal, 26, 28. 

By Superintendents of Police, 27, 28. -i 

APPREHENSION under diligence, 36. ' ' 

ARBITRAL DECREES, Reduction of, 42, 45. 
ARCHITECT, Employment as, 83. 
ARRESTMENT, 36. 
ASSAULT, 23. 
AUTHORITY, Slander by or to persons in, 10, 16. 

BANK, False and fraudulent reports by directors, &c., of, 77. ' 

BANKRUPTCY, 62. 

Collusive agreements as to compositions, 64. 

Creditor petitioning for sequestration is not privileged, 62. ^ 

Ranking in bankruptcy, 63. 

Reductions on fraud, 63. 'j 

Reductions on Act 1621, c. 18, 62, 64, 

Reductions on Act 1696, c. 5, 62, 64. 
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BILLS AND PROMISSORY-NOTES, 96. 

Adoption of, 95. 

Diligence on, 95, 96. 

Forgery of, 95. 

Negotiation of, 95, 96. 

That agent had not accounted for contents of, 61. 
BISHOP, Slander by, 15. 

BLEACHING, Forty years' possession of right o^ 48. 
BOOKS, Slander in, 14. 
BOUNDARIES of fishing, 51. 

Of property, 47. 

CALLS, Actions for, 76. 
CARRIAGE, Contract o^ 70. 

By land, 20, 21, 22, 70. 

By sea, 21, 71, 72, 73. 
CAUTIONARY obUgations, 93, 94. 
CHURCH COURTS, Slander by or to, 8, 16. * 
CLERGYMEN, Slander by or to, 8, 16. 
COACH, Injury through fault of proprietor of, 20. 
COMMISSION, Agency and, 84. 
COMMON PROPERTY, Forty years' possession of, 48. 
C0MPEN8ATI0 mjwria/rvm in slander, 12. 
COMPLAINTS, Wrongous, 26. 

By criminal officers, 27, 28. 

By Procurators-Fiscal, 26, 28. 

By Superintendents of Police, 27, 28. 

Slander in, 16. 

Counter-issues in actions for, 27. 
COMPOSITION, Collusive agreement in reference to, 64. 
CONCEALMENT, Misrepresentation and, 40. 
CONFIDENTIALITY, Breach o^ 81, 82, 100. 
CONTRIBUTORY NEGLIGENCE, 21. 
CONVEYANCING (SCOTLAND) ACT, 1874, 42, 103. 
COPYRIGHT, 97. 
COUNTER-ISSUES, 4. 
COURT OF SESSION ACT, 1868, 4. 
CRIMINAL OFFICERS, Wrongous apprehension by, 27, 28. 

Wrongous seizure by, 29, 30. 
CRIMINAL WARRANTS, Apprehension under, 26. 
CUSTODY, Hiring of care and, 80, 82. 

DAMAGES, Liquidate, 66, 69. 
DECREE IN ABSENCE, Injury from, 34. 
DECREES-ARBITRAL, Reduction of, 42, 45. 
DEPOSIT, 89, 90. 
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DEPOSIT-RECEIPTS, 61, 63, 84, 90. \ 

DILIGENCE, 36. 

Apprehension and imprisonment under, 36. 

Arrestment, 36. ^ 

Inhibition, 37. 

Interdict, 37. 

MeditationefugcBwajncasitByS'J. ) 

Poinding, 37. ' 

Process caption, 37. 

Sequestration, 57, 59. ^ 

On bnis, 95. 
DIRECTORS, False and fraudulent reports by, 77. 
DOCTOR, Action for fees o^ 82. 

For breach of confidentiality, 82. ^ 

DRUGGIST, injury from furnishing poison, 21. 
DISCHARGE OF CLAIM, 12. 
DIVERSION OF WATER, 50. 
DUES, Forty years' levying of, 48, 50. 

EAVESDROP, Declarator o^ 47. *' 

ELDERS, Slander by or to, 8. 

EJECTION, Damages for, 59. 

EMPLOYMENT, 80. ^ 

As architect, 83. « 

As engineer, 83. ^ 

For execution of works, 81. ^ 

As law-agent, 82. 

As medical man, 82. * 

As sharebroker, 83. 

As shipbroker, 83. 
EMPLOYERS' LIABILITY ACT, 1880, 20. j 

ENGINEER, Employment as, 83. 
ERROR, Reduction on, 41, 44. 

FACILITY AND CIRCUMVENTION, 38, 43. 

FALSE AND FRAUDULENT REPRESENTATIONS, 77. I 

FERRY, Forty years' possession of, 49, 50. i 

Injury while crossing, 21. j 

FISHING, 51. ^! 

Boundaries of, 51. 

Prescriptive right to, 51. 

Wron^l, 52. 
FLOOD, Damage from, 46, 49, 50, 61. 
FORCE AND FEAR, Reduction on, 41, 45. 
FORGERY, Reduction on, 41, 46, 84. 

Now tried under special issue, 95. 



. Digitized by VjOOQIC 



112 INDEX. 

FORGERY of bills and piomiasoiy-iiotes, 95. 

Of cautionary obligationB, 94^ 96. 
FRAUD, 38, 43, 63, 86, 87. 

Or circmnvention not altematiye, 39. 

GAMBLING, 45. 

GAME, Injury from, 67, 59. 

GAME LAWS (SCOTLAND) AMENDMENT ACT, 1877, 57. 

GENERAL AND SPECIAL ISSUES, 3. 

GOLF, Forty years' use of links for playing, 48, 54, 56. 

GUARANTEE, 93, 94. 

HARBOUR, Forty years* possession of; 48, 50. 
HEADINGS OF ISSUES, 1. 
HERITABLE RIGHTS, 46. 

Boundaries of fishing, 51. 

Boundaries of property, 47. 

Injurious use of property, 47, 49. 

Injury to property, 46, 49. 

Injury by water, 51. 

Nuisance, 47, 49. 

Pollution of water, 51. 

Prescriptive right to fishing, 51. 

Prescriptive right to property, 46, 48. 

Prescriptive right to water, 49. 

Wrongous diversion of water, 50. 

Wrongous obstruction to water, 50. 

Wrongous fishing, 52. 
HIRING OF CARE AND CUSTODY, 80. 

Of service, 78, 79. 
HOMOLOGATION, 43. 

Will issue of, be allowed in cases of convalescence after incapacity, 38. 

IMMEMORIAL, Forty years, or " time immemorial," 46. 
IMPRISONMENT under criminal warrants, 26, 27, 28, 34. 

Under diligence, 35, 36. 
INCAPACITY, 38, 43. 
INFORMERS, Wrongous complaints by, 27. 
INHIBITION, 37. 
INJURY, Personal, 18. 

Through fault of strangers, 20. 

Through fault of masters, 21. 

To property, 46, 49. 

By water, 51. 
INJURIOUS use of property, 47, 49. 
INNOMINATE CONTRACTS, 91. 
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INNUENDO, 6. 
INSURANCE, 86. 

Fire, 86. 

life, 86, 87. l 

Marine, 86, 87. 
INTERDICT, 37. 
INTIMIDATION, Fraud or, 39. j 

Or force or fear, 41. 
INTOXICATION, 42, 46. 
ISSUES, 1. ^ 

Accuracy in framing, 3. 

Admissions prefixed to, 2. 

Alternative, 3, 39. J 

Defender's, 4. 

General and special, 3. 

Heading of, 1. 

If controlled by record, 1. 

Must be extracted from record, 1. , 

Must exliaust the cause, 4. , 

Object of, 1. 

Schedules annexed to, 2. 

JOINT ADVENTURE, 74. . ^ 

JUDGES, SUPREME, Injuries from proceedings of, 33. ! 

JUDICIAL PROCEEDINGS, Injuries from, 33. i 

Decree in absence, malicious, 34. * 

By Judges, Supreme, 33. , 

By litigants, 34. 

By magistrates, 33. 

By Justices of the Peace, 28, 33. , 

By Justice of Peace clerks, 33. ^ 

By Procurators-Fiscal, 16, 26, 28, 30. 

By SheriflFs, 33. 

By Sheriff-Clerks, 33. 
JUDICIAL SLANDER, 7, 14. 

JUSTICES OF THE PEACE, Injuries from proceedings of, 28, 33, 34. 
JUSTICE OF PEACE CLERKS, Injuries from proceedings of, 33. 

KIRK-SESSION, Slander by, 16. 

LANDLORD AND TENANT, 67. 
LAW AGENT, Employment as, 82. 

Only liable for crassa negligentiay 80. , 

LAWBURROWS, 93. 
LEASE, 58. 

Breach of, 58. 
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LEASE, Failure to give or take poBsession, 58. 

Bestiiig-owing under, 58. 
LIQUIDATE DAMAGES, 69. 

LITIGANTS responsible for judicial proceedings, 34, 35. 
LOAN, 89. 
LUNATIC, 31. 

MAGISTRATES, Injuries from proceedings of, 33, 34, 94. 

MANDATE, 84. 

MEDICAL MEN, Breach of confidentiality by, 81, 82. 

Detention in lunatic asylum on report of, 32. 

Resting-owing to, 82. 
MEDITATIONS FUGJS WARRANTS, 37. 
MEETING, Slander at, 9. 

MERCANTILE LAW AMENDMENT ACT (Scotland), 1856, 66. 
MERCHANT SHIPPING ACT AMENDMENT ACT, 1862, 72. 
MINISTERS, Slanders by or to, 8, 15. 
MINORITY AND LESION, 104. 
MISCELLANEOUS ISSUES, 105. 

MISREPRESENTATION AND CONCEALMENT, 40, 44, 86. 
MUSSEL FISHING, 46, 52. 

NAVIGATION, Whether jetty interfered with, 50. 
NEGLIGENCE, Contributory, 21. 
NEGOTLA.TION OF BILLS, 95, 96. 
NEWSPAPERS, Slander in, 8, 14. 
NUISANCE, 47, 49. 

OBSTRUCTION TO WATER, 50. 

PAROCHIAL BOARD, Slander by member of, 16. 

PARTNERSHIP, 74, 75. 

PASTURE, Forty years' possession of right to, 48. 

PASSIVE TITLE, 103. 

PATENT, 97. 

PENALTIES AND LIQUIDATE DAMAGES, 66, 69. 

PERSONAL INJURY, 18. 

PLAN may be referred to in the issue, 46, 57. 

POINDING, 37. 

POLICE, Complaints and apprehension by, 27, 28. 

POLLUTION OF STREAM, 51. 

POSSESSION means without interruption, 46. 

PRESCRIPTIVE RIGHT to Fishing, 51. 

Property, 46, 48. 

Water, 49. 
PRINCIPAL AND AGENT, 36, 84, 85. 
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PRIVILEGED STATEMENTS, 6. 

PRIZE, Claim for, 92. 

PROCESS CAPTION, 37. 

PROCURATORS-FISCAL, Slander in complaints to or by, 16. 

Wrongous complaints by, 26, 28. 

Wrongous seizure by, 30. 
PROFESSIONAL RESPONSIBILITY, 80. 
PROFESSOR, Slander to patrons of professors' chair, 16. 
PROMISE, Breach of, 24. 
PROMISSORY-NOTES, 95. 
PROPERTY, Boundaries of, 47. 

Injurious use of, 47, 49. 

Injury to, 46, 49. 
. Means exclusive possession, 46. 

Prescriptive right to, 46, 48. 
PROPINQUITY, 101. 
PROTEST, Slander in, 15. 
PUBLIC BOARD, Slander by, or at, 9, 16. 
PUBLIC COMPANY, 75. 

Action for calls on shares of, 76. 

False and fraudulent representation's by directors, &c., of, 77. 
PUBLIC MEETING, Slander at, 9. 
PUBLIC PLACE, Meaning of, in rights of way, 53. 



RAILWAY, Injury while travelling on, 20. 

Injury from trucks running down line, 105. 
RANKING in bankruptcy, 63. 
RECORD, Issues controlled by, 1, 101. 
REDUCTION OF DEEDS, 38. 

On Act 1621, c. 18, 62, 64. 

On Act 1696, c. 5, 62, 64. 

Of decrees-arbitral, 42, 45. 

On essential error, 41, 44. 

On facility and circumvention, 39, 43. 

On fraud, 38, 43, 63. 

On force and fear, 41, 45. 

On forgery, 41, 45, 95, 96. 

On incapacity, 38, 43. 

On intoxication, 42, 45. 

On misrepresentation and concealment, 40, 44. 

On statutory solemnities, want of, 42, 45. 

Separate grounds of, ought to be put in separate issues, 38. 
REMOVAL, Damages for, 69. 
REPEATED SLANDER, 12, 17. 
REVIEWS, Slander in, 8. 
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RIGHT OF WAY, 53. 

Along sea-shore, 56. 

By inhabitants of a villaf^, 55. 

By neighbouring proprietors, 55. 

By public, 55. 

For walking and golf, 56. 

For bleaching, 48. 

Over unindosed ground, 56. 

Through lands of proprietors not parties to the action, 56. 
ROAD TRUSTEES, Injury through &ult of, 20. 

SALE, 65. 

Breach of, 65, 66. 

Constitution of, 65, 66. 

Counter-issues in, 65, 66. 

Penalties under, 66, 69. \ 

Resting-owing under, 66. 

Warranty under, 66. 

Wrongful acts connected with, 69. 
SALVAGE, How to be recovered, 72. 

Action for, 73. 
SCHEDULES ANNEXED TO ISSUES, 2. 
SCHOOLMASTER, Slander by, 16. 
SEA-SHORE, Right of way along, 53, 56. 
SEARCH AND SEIZURE, 29. 
SECRETARY, Slander through a, 16. 
SEDUCTION, 24. 

8ENATU8 ACADEMICUS, Slander by, 9. 
SEQUESTRATION, In bankruptcy, 62. 

Creditor petitioning not privileged, 57, 62. 

Sequestration for rent, 59. 

Damages for, 59. 

Oppressive sale under, 59. 
SERVANT, Slander in character o^ 16. 
SERVICE, Contract of, 78. . 

Of heirs, lOL 
SERVITUDES, 46, 53. 
SHAREBROKER, Employment as, 83. 
SHERIFF-CLERKS, Injuries jfrom proceedings of, 33, 36. 
SHERIFFS AND SHERIFFS-SUBSTITUTE, Injuries irom proceedings 

of, 33, 34. 
SHIP, Arrestment of, 36. 

Collision o^ 21, 73. 

Insurance of, 88. 
SHIPBROKER, Employment as, 83. 
SHIPPING, 71. 
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SLANDER, 5. 

Abandonment of claim for, 12. 

C&mpensatio mjuricMrum^ 12. 

Counter-issues in actions for, 11. 

Discharge of claim for, 12. 

Judicial, 7, 14. 

Repeated, 12, 17. 

Verbal, 5, 13. 

Veritas conviciij 11, 16. 

Written, 5, 13. 

At public meeting, 9, 15. 

In books, 8, 14. 

In complaints to or by Procurators-Fiscal, 16. 

In newspapers, 8, 14. 

In reviews, &c., 8, 14. 

To or by bishop, 15. 

To or by Church Courts, 8, 15. 

To or by clergymen, 8, 15. 

To" or by elders, 8, 15. 

To or by persons in authority, 10, 16. 

To or by public boards, 9, 15. 

To or by senatus academicus, 9. 

Through a secretary, 16. 
SOLEMNITIES, Statutory, reduction on want of, 42. 
SPECIAL AND GENERAL ISSUES, 3. 
STATUTE— 

Bankruptcy Statutes, 1621, c. 18, 1696, c. 5, 62, 64 

Conveyancing (Scotland) Act, 1874, 42, 103. 

Court of Session Act, 1868, 1, 4. 

Employers' Liability Act, 1880, 20. 

Game Laws (Scotland) Amendment Act, 1877, 67. 

Mercantile Law Amendment Act (Scotland), 1856, 66, 93. 

Merchant Shipping Act Amendment Act, 1862, 72. 

Titles to Land Consolidation (Scotland) Act, 1868, 103. 

Twopenny Acts, 33. 
STREAM, Pollution of, 51. 
SUPREME JUDGE, Injury from proceedings of, 33. 

TERCE, service to, 101. 

TERMINI of public roads, 53. 

TITLES to Land Consolidation (Scotland) Act, 1868, 103. 

TOLL, evasion o^ 56. 

TRUST, 60. 

TUBPEM, Oh twrp&m causam reduction, 45. 

TWOPENNY ACTS, 33. 
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USAGE and acquiescence following on a lease held not to require a counter- 
issue, 4^ 67. 

VERBAL SLANDER, 5, 13. 
VERITAS CONVICII, 11, 16. 
VESTRY, slander by, 8, 15. 
VITIOUS INTROMISSION, 103. 

WARRANTIES, 66, 69, 93. 

WARRANTS, applying for, may be ground of damage, 36. 

WATEI^ 49. 

Diversion of, 50. 

Injury by, 51. 

Obstruction to, 50. 

Pollution of^' 51. 

Prescriptive right to, 49. 
WAY, Right 0^ 53. 
WITNESSES, Reduction on ground that witnesses did not see deed signed, 

45. 
WRITTEN SLANDER, 5, 13. 
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Buchanan on Teinds. 

A Treatise on the Law of Teinds or Tithes. By William Buchanan, ' 
Esq., Advocate, dvo. Price 16s. 

"The reader will find abundant Infonnation on every conceivable point connected with the 
law of this description of property, and tlie rights of tlie Chnrch, the heritor, the patron, and the 
tittUar.**— Journal of J'uriijprvdentt, 

Ross' Leading Cases. Mercantile Law. 

Leading Cases in the Commercial Law of England and Scotland^ 
selected and arranged in systematic order, with Notes. By the late • 
Georgk Ross, Eaq., Advocate, Professor of Scots Law in -the 
University of Edinburgh. Three vols., royal 8vo. Price £8, 1 3s. 6d. 

Ross' Leading Cases. Land Rights. 

leading Cases in the Law of Scotland ; — Land Rights. Prepared I 

from the original pleadings, arranged in systematic order, and eluci- % 

dated'by opinions of the Court never before published. By the late g 

George Ross, Esq., Advocate, Professor of Scots Law in the' | 

University of Edinburgh. Three Vols., royal 8vo. Price £8, 3s. ^ 

Hmne on Crimes. Fonrth Edition. 

Commentaries on the Law of Scotland respecting Crimes. By the 4 
Hon. David Hume, one of the Barons of Exchequer; with a Sup- 
plement by Benjamin Robert Bell, Esq., Advocate. Two Vols., : 
4to. Price £4, 48. ' \ 

" Baron Home's work, which mast always form the foundation of our Cilminal Juriq>rudence. \ 

—Aliton't Cfriminal Law. i 

Einnear's Digest of Appeal Oases. 1 

Digest and Analytical Index of the Decisions in the House of • 

Lords, on Appeal from Scotland, from the Union till Session 1864. 
By John Boyd Kinnear Esq., Advocate, and of Lincoln's Inn, 
Barrister- at-Law. 8vo. Price 15s. 

%* This work, besides bringing into one view the whole Law of ; 

Scotland as settled by the House of Lords, contains references to ^ 

many decided points, in nearly every department, which are not \ 

noticed at all in the abstracts of the cases given in other Digests. ) 

** We do not hesitate to say that of some cases his Digests are the most accurate that have I 

yet appeared."— Jbumal of Jurisprudence, f 

Kinnear on the Law of Bankruptcy. Second Edition. \ 

A Practical Treatise on the Law of Bankruptcy, under the existing | 

Statutes in Scotland. By John Boyd Kinnear, Esq., Advocate, ^ 

and of the Inner Temple, Barrister-at-Law. One Vol. Bvo. Price 16s. j 

** Unquestionably the best of the Treatises on the practice of this important branch of the a 

La,w.**'^oumalofJuritprudenee. j 

Nicolson on Elections. Second Edition. I 



A Practical Treatise on the Law of Pai-liamentary Elections in | 

Scotland, including the Election of Representative Peers, and the \ 

Registration of Voters in Counties and Burghs, with », copious Ap- ?i 

pendix of Statutes and Forms. By James Badenacu Nicolson, 
Esq., Advocate. One vol., 8vo. Price 18s. 

" From its embracing ttie whole legislation on the subject, it possesses advantages which no 
otiier possefl8es.*'^-J^ouma} ofJurisinrudeMe, 



Digitized by 



Google 



Bell & Bradfute. 



Duncan's Entail Digest. 

Digest of Entail Cases, in which Deeds of Entail Iiave been chal- 
lenged on the ground of alleged defects in the Prohibitory or Fenc- 
ing Clauses, with the Clauses founded on, and the Judgments of 
the Court. By John M. Duncan, Esq., Advocate. 8vo. Price 9s. 

Duncan's Parochial Ecclesiastical Law. Second Edition. 

Treatise on the Parochial Ecclesiastical Law of Scotland. By Jon n 
M. Duncan, Esq., Advocate. Second Edition. One large Vol. 
8vo. Price £1, 10s. 

" The most cursory perusal will eonvinoe a,ny one that the book is a useful one. It Is 
much more than a mere digest of cases, which is usually the highest result attained in legal 
literature. The subjects treated embrace Parishes in general, Patronage, Churches, Church- 
yards, Stipends, Manses, Glebes, Heritors, Schools, and Schoolmasters."— &Ia«aou; Herald. 

Macbeth's Handbook. 

Handbook of the Roads and Bridges Act, 1878 (41 and 42 Vict, 
cap. 51). By Daniel Macbeth jr., Advocate. One Vol., 
demy 8vo. Price 9s. 

"Perhaps the most useful portion of tlie whole work, however, Is the Analytical Index, 
which is most exhaustive, and contains references to every portion of the Act, and in every 
form that it is at all possible they may require to be consulted." — N. B. Daily Mail. 

" Mr Macbeth has done good service by the publication of this Handbook We 

recommend tlie Handbook to everyone interested In the Roads and Bridges of Scotland." — 
Daily Rtview. 

" Mr Macbeth has done bis best to put the provisions of the Act into a more intelligible 
shape, and his edition of it cannot fHil to be acceptable to the large number -of persons wlio 
have to do with roads and bridges in Scotland. The index alone would have made the work a 
QSeflil one." — Scotsman. 

Sym's Analysis. 

* An Analysis of the Employers' Liability Act 1880 (43 and 44 
Victoria, cap. 42). By John David Sym, M,A., Advocate. With 
an Appendix containing the Act. Demy 8vo. Price 2s. 6d. 

"This masterly Analysis and explanation of the provisions of tlie Employers' Liability 
Act, passed during last Session of Parliament, ought to be in the hands of every employer of 
labour. Mr 8ym makes Alike clear the principles on which the Act is constructed, and the 
manner in which it may be expected to operate."— i>a% Review. 

*' While useful to legal practitioners, the book will be serviceable to anybody who desires 
accurate knowledge on this much discussed and rather complicated sixh^ect." -^Scotsman. 

Smith's Sheriff-Court Acts and Dlnstrations. 

Acts of Parliament relating to SheriflF-Com*t Practice, with Illus- 
trations from Decisions of the Supreme Courts, and Notes : And 
an Appendix which contains the Act of Sederunt and Relative 
Forms under the Employers and Workmen Act, 1875. By W. 
Paterson Smith, Solicitor, Wick. In one vol., 8vo. Price 7s. 6d. 

Cameron on Joint Stock Companies. 

Summary of the Law of Joint Stock Companies, under ''Tlie 
Companies Acts 1862 and 1867," with an Appendix containing the 
whole of the Acts relating to Joint-Stock Companies, together 
with a copious ttx4/»x. By P. H. Cameron, Esq., S.S.C. Crown 
8vo. Price 108/^ 

"OontaiDS every thltttr ^ . and U is the most conTenieut and practical work of the 

kind yet publlshed.'C^/at^JJjl^pt^^* 
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